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PREFACE 


Since the publication of my Letters on Imperial Relations, 
Indian Reform, Constitutional and International Law, igi6- 
1935, much of great interest has taken place in matters 
affecting the Empire. The inability of the British 
Government to give full effect to the Covenant of the 
League of Nations in its application to the aggression 
of Italy against Ethiopia has naturally struck a severe 
blow at the validity of International Law, and has 
rendered inevitable a reopening of the question of the 
future of the territories, formerly German, transferred 
to the Crown under mandate. Moreover, the question 
of co-operation in Imperial Defence has once more 
become a live issue, raising in a more concrete form 
the problem of the possibility of reconciling with co- 
operation the rights of neutrality and secession claimed 
by the Irish Free State and the Union of South Africa. 
Another fundamental issue has been raised by the 
announcement of the intention of the Irish Free State 
to revise the constitution, eliminating the Governor- 
General. Power to do so is held to have been accorded 
by the Statute of Westminster in accordance with the 
ruling of the Privy Council in 1935 which established 
the wide effect of that charter of Dominion liberties. 

Important changes in the native franchise in the 
Union of South Africa have accentuated the difficulty 
of the transfer to that Dominion of control of the native 
territories which are still under the direct rule of the 
Crown. The terms of the mandate for Palestine have 
once more come under controversy in consequence of 
the increased rate of Jewish immigration, partly as the 
result of the unfavourable conditions of Jewish life in 
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Germany under the Nazi regime. On the other hand, 
relations with Egypt have improved as the result of 
the menace to Egyptian security implicit in the Italian 
ambition for the revival of the Empire of Rome in the 
Mediterranean. Some doubt, however, has been raised 
in the West African protectorates regarding the .security 
of their attachment to the Crown, as a result of the 
suggested transfer of protected areas to Ethiopia in 
order to facilitate a settlement with Italy, and the 
question of the advantages of annexation has been 
discussed. 

My sincere thanks are due to the Editors of The 
Scotmatit The Matichester Guardian^ The SpectaUn^ The 
Sunday Times, Outlook, The West African Review, and 
The Pfear East and India for their concurrence in re- 
printing my contributions. 

A. BERRIEDALE KEITH. 

THE UNIVERSITY OF EDINBURGH, 

s8 September ig^S, 
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I 

IMPERIAL RELATIONS 

(fl) QUESTIONS OF 
CONSTITUTIONAL LAW 




I. THE SIGNIFICANCE OF DOMINION STATUS 

EXTENSIONS IN ITS INTERPRETATION 
MANCHESTER GUARDIAN, I February igss. 

Though it is only within the last fifteen years that the 
term ‘Dominion status’ has become familiar in political 
terminology, the creation of the status must be traced 
to the Colonial Conference of 1907, and to the decision 
then arrived at to place on a permanent basis the 
system of periodic conferences between the constituent 
parts of the Empire. The Conference agreed to insti- 
tute an Imperial Conference to meet every four years, 
of which the Prime Ministers of the United Kingdom 
and of the self-governing colonies would be members, 
meeting on a footing of equality ; the Secretary of State 
for the Colonies was also to be a member, and would 
act as president in place of the Prime Minister of the 
United Kingdom in the latter’s absence. As a sign of 
recognition of the special position of the colonies in 
question the new term ‘ Dominions ’ was adopted as 
their designation. The distinctive character of their 
status was emphasized by excluding India from mem- 
bership of the Conference; tlie Dominions were essen- 
tially self-governing territories in all internal matters 
and thus stood apart from India as well as from the 
Crown colonies and protectorates. 

The first meeting of the Imperial conference in 19 1 1 
further defined their position. One the one hand, em- 
phatic rejection was accorded to the suggestion of the 
New Zealand Prime Minister for Imperial federation 
in a tentative form ; on the other, it was agreed that 
not only must the Dominions continue to be consulted 
on all issues of foreign policy which directly affected 
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their interests, but that in future they should be given 
the opportunity of associating themselves with the 
United Kingdom in determining the biuad lines of 
British foreign policy. It was, however, made clear 
that, in the last resort, in issues of war and peace and 
alliances the final decision must rest with the British 
Government, whose fleet, army, and Diplomatic Service 
afforded the essential basis for effective participation 
in world politics. 

CANADA 

The further development of the status thus achieved 
was greatly accelerated by the share taken by the 
Dominions in bearing the burden of the Great War 
and by the demand of the Prime Minister of Canada 
that the sacrifices of his people should be rewarded 
by recognition of the birth of a new nation worthy to 
rank in power and place with all .save the great States 
of Europe and the United States of America. The 
British Government readily conceded the justice of 
Sir R. Borden’s claim, supported as it was by the other 
Dominions, save Newfoundland. The objections of 
foreign Governments were overruled, and the conclu- 
sion of the Treaty of Versailles in 1919 saw the grant 
of a definite international status to the Dominions 
other than Newfoundland. They became distinct mem- 
bers of the League of Nations side by side with the 
British Empire, to which was assigned a permanent scat 
on the League Council, while it was expressly agreed 
that the Dominions would be eligible for election as 
temporary members, a contingency realized in 1927, 
since which date a Dominion has always been repre- 
sented on the Council. Moreover, Canada insisted 
successfully that not only should the treaties of peace 
be signed separately for the King in respect of each 
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Dominion, but that ratification should await Dominion 
approval. 

This settlement, achieved amid the turmoil of the de- 
termination of the terms of peace, necessarily left much 
that was obscure in the status of the Dominions, but 
the procedure thenceforth adopted rested on the funda- 
mental principle that the Dominions were entitled in 
external affairs to that complete autonomy which long 
before they had achieved in internal questions. This 
principle of equality could only be made fully effective 
by drastic revision of the existing legal Constitution of 
the Empire, which had long ceased to correspond in 
any measure to constitutional usage. 

IRISH FREE STATE 

The Imperial Conference of 19a i felt that matters 
might be left to develop without immediate legal 
changes, but the position was vitally altered by the 
conclusion of an agreement for a treaty with Ireland 
on December 6, 1931. The leaders who claimed to 
speak for Ireland accepted the status of the Dominion 
of Canada as that of the Irish State, and in framing the 
Constitution of the State in igaa they made it clear 
that they claimed sovereign independence, modified 
only by recognition of a Grown common to the State 
and the other members of the British Commonwealth 
of Nations. Before the Free State Constitution could 
be approved by the British Government certain modi- 
fications were insisted upon, and it was only accepted 
by that Government subject to the maintenance of 
appeal from the Supreme Court of the State to the 
Privy Council and to the reassertion of the paramount 
legislative authority of the British Parliament. To 
secure the removal of these restrictions and to develop 
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the possibilities of achieving fuller inicnialional status 
inherent in Dominion status became the immediate 
objective of the Free State Government. 

In external affairs the Free State could rely on the 
position won by Canada. That Dominion was a mem- 
ber of the League, and the Free State promptly .secured 
admission thereto. Tliat Dominion had won in igao 
the right to send a Minister plenipotentiary to Washing- 
ton, though it had not acted on that right ; the Free 
State established representation. Canada in igag had 
claimed that a treaty affecting her alone need be signed 
only by a Canadian representative; the Free State 
asserted the like right. At the Imperial Conferences of 
1923-30 the Free State acted with Canada and the 
Union of South Africa in demanding full control of 
foreign relations and the right of separate action. This 
was conceded, subject only to the duty of communica- 
tion of information to other parts of the Common- 
wealth. In 1931 the Free State Government eliminated 
the British Foreign Office from all connexion with its 
foreign affairs, placing itself in direct communication 
with the King, and thus made it clear that it claimed 
sovereign independence under the British Crown. 

In internal matters equal success was achieved. The 
Free State asserted the right to select and dismiss the 
Governor-General, and in 1931 the Statute of West- 
minster virtually renounced British legislative supre- 
macy, permitted the abolition of the appeal to the 
Privy Council from Dominion courts, and gave extra- 
territorial validity to Dominion laws. In Australia, 
New Zealand, and Newfoundland the Statute is not yet 
operative ; Newfoundland, indeed, for the time being, 
under financial distress, has renounced her self-govern- 
ment. But the Statute is effective in Canada, the Free 
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State, and the Union which in 1934 used her new 
freedom to enact her sovereign independence. More- 
over, the Union Prime Minister has asserted, without 
contradiction by the British Government, that the 
Grown must now be regarded as divisible and that the 
Union may now secede at pleasure from the Common- 
wealth and remain neutral in Britith wars. For the 
Free State the treaty of igai appears to negative either 
secession or neutrality as possible, nor has Canada 
claimed either right. 

INDIA 

The Great War, whieh had so stimulated the growth 
of Dominion status, evoked in India claims forequality 
with the Dominions, and her great services were duly 
rewarded in 1917 by admission to the Imperial Con- 
ference and the promise of reforms ‘leading to the 
progressive realization of responsible Government in 
India as an integral part of the British Empire \ Indian 
opinion justly interpreted this as a definite pledge of 
ultimate achievement of a status equal to that of the 
Dominions, and any doubt which might have existed 
as to the sense of the declaration of 1917 disappeared 
when India was accorded a place in the League of 
Nations together with theDominions, It was, therefore, 
only a formal recognition of an inevitable conclusion 
when, in 1 929, with thepermissionoflheBritishGovern- 
ment, Lord Irwin asserted that Dominion status was the 
ultimate goal of British policy for India, an assurance 
reiterated by Lord Willingdon in 1933. Nor did the 
Secretary of State for India repudiate this reading of 
the situation when on November aa, 1933, he insisted 
that Dominion status was not the chief immediate end 
of the Governmental proposals, nor did it mark the 
next step in Indian reform. 
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It is, however, clear that the assurances given by 
Lords Irwin and Willingdon are to be read as subject 
to the paramount principle asserted in 1917 that India 
must remain an integral part of the British Empire, and 
that Dominion status must not be held to imply the 
right to secede. Such a right, indeed, would be wholly 
incompatible witli the position of the Indian Slates, 
whose accession is essential for the formation of the pro- 
posed Federation, for the princes value in the highest 
degree their direct relations with the Gx’own. But, 
apart from this point, it is clear that, if Dominion 
status were at once to be enjoyed by the Federation, the 
Princes would be precluded from entering it. Their 
adherence is now possible because the Grown retains 
in respect of executive Govemment and Legislation 
final control over executive authorities, and can so exer- 
cise that control as to avoid action inconsistent with the 
rights of the States. From the point of view of the 
Princes it would be essential, before Dominion status 
was achieved, that their position should be so defined 
and safeguarded in the constitution that the Federal 
Gourts could afford them that protection which die 
Crown would no longer be able to assure to them. 

a. THE KING’S REIGN 

CONSTITUTIONAL OHANOES WITHIN THE EMPIRE 
THE SCOTSMAN, 6 May IQ3S. 

While the King’s reign has been justly characterized 
as marking the full fruition of the doctrine of constitu- 
tional monai'chy and the reduction to a minimum of 
personal intervention in the process of government, 
events in the Empire have added enormously to the 
importance of the Crown. The British Empire has 
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come to be regarded as the British Commonwealth of 
Nations; the unity which rested on the legal sovereignty 
of the King in Parliament of the United Kingdom has 
given place to the unity presented by the Crown as the 
link which connects the great group of autonomous 
States into which the British Empire now falls. For the 
vast majority of British subjects the King presents the 
embodiment of their sense of solidarity, and evokes a 
personal loyalty which has far greater cohesive force 
than any legal ties which could be devised between 
autonomous Republics. As in the case of the institu- 
tion of responsible government, the free development 
of the British Constitution has created with minimum 
effort a structure which promises to afford a durable 
settlement of a problem j&riOTfl/acitf almost insoluble. 

DOMINIONS AND FOREIGN POLICY 

The first Imperial Conference following the King’s 
accession presented in the clearest form the relations of 
the Dominions — ^from whose rank India was then ex- 
cluded — to the United Kingdom. The Dominions had 
achieved absolute autonomy in internal affairs, and no 
argument of the necessity of greater unity in the face 
of foreign menace would induce Canada, Australia, or 
the Union of South Africa to accept the suggestion by 
New Zealand of the creation of an Imperial Parliament 
to deal with foreign affairs and defence. They listened 
with intei'est to the exposition of British foreign policy 
and the dangers of the European situation, but they 
were content to leave the general conduct of foreign 
policy in the hands of the British Government, as in 
the past, reserving to themselves the right to decide in 
the event of Britain becoming involved in war to what 
extent they would give aid. 



10 IMPERIAL RELATIONS 

The Great War, however, rendered it clear that it 
was impossible to avoid parlicipation in hostilities, and 
determined the Dominions to face the implications as 
regards foreign relations of the autonomy which they 
had achieved as regards affairs of domestic interest. 
They participated, then, as equals in the deliberations 
of the War Cabinets and War Conferences of 1917-18, 
and made part of the British Empire Delegation at 
the Peace Conference ; moreover, to dcnionslralc to the 
world their distinct personality, they claimed and were 
granted representation at the Conference on the scale 
appropriate to the lesser Powers among the Allies. 
The grant of separate representation on the League 
of Nations, with the right to election to temporary 
membership of the League Council, while the British 
Empire was accorded permanent membership, attested 
their peculiar position as independent units within a 
larger whole. 

The decisions taken in 1919 definitely decided the 
future evolution of the Imperial Constitution. In 1 930 
Sir R. Borden took a vital step in securing British con- 
currence in the grant to Canada of the right of separate 
diplomatic representation at Washington, but the de- 
liberate and complete exploitation of the implications 
of the new status was carried out primarily by the Irish 
Free State. That Dominion, created by Treaty in 1 93 1 , 
was accorded the status and rights of Canada, and its 
determination to assert tlic utmost measure of auto- 
nomy was seconded by the Union of South Africa, 
when in 1934. a Nationalist Government under General 
Hertzog came into being, holding the tenets of the divi- 
sibility of the Grown, and the right of each part of the 
Commonwealth to remain neutral in a British war, and 
even to secede from the Commonwealth. Canada in 
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some measure shared their desire for further definition 
of status, for in 1993-4 difiScullies had arisen with the 
British Government over the negotiation and ratifi- 
cation of the Treaty of Lausanne, and in 1926 the 
Governor-General had asserted the right dormant 
since confederation to refuse a dissolution to his Prime 
Minister. 

PRINCIPLE OF AUTONOMY 

The Imperial Conference of 1926, therefore, seeking 
a formula, defined the position of the United Kingdom 
and the Dominions as ^ autonomous communities with- 
in the British Empire, equal in status, in no way sub- 
ordinate one to another in any aspect of their domestic 
or external affairs, though united by a common alle- 
giance to the Crown, and freely associated as members 
of the British Commonwealth of Nations’. Lord Bal- 
four, whose ingenuity framed Uie formula, would have 
stressed as a qualification that equality of status was 
consistent with differentiation of function, but this 
qualification was, as was inevitable, speedily forgotten. 
It remained, therefore, merely to work out for internal 
and external affairs alike the implicationsof the equality 
so definitely declared. The work was accomplished by 
a Conference of experts in 1929, and the Imperial Con- 
ference of 1930 set its approval on the scheme which 
they had devised. So far as legislation was requisite, 
it was approved by the Parliaments of all the Domi- 
nions, and enacted by the British Parliament as the 
Statute of Westminster, 1931, the seal of that liberty 
which is articulus stantis out cadentis Imperii. 

Some doubt, indeed, has been felt in Australia, New 
Zealand, and Newfoundland whether the principle of 
autonomy has not been carried too far, and the Statute 
is not yet in force in these three Dominions, while for 



T2 IMPERIAL RELATIONS 

Canada the Statute preserves iiilacl the essential basis 
of the federal constitution, which can still be altered 
only at Canadian rccjuest by the British Parliament. 
The full effect of the Statute, therefore, is to be seen 
in the Irish Prec State and tlic Union of South Africa. 
In both sole legislative power rests with the Dominion 
Parliament; the Crown possesses no right to disallow 
legislation on the advice of the British Government ; 
for neither can Parliament legislate without Dominion 
assent. Both choose and can remove the Governor- 
General. Both claim that it is within their power 
by legislation to declare tlic termination of their con- 
nexion with the British Commonwealth. 

SECESSION AND NEUTRALITY 

On foreign affairs, which have always been regu- 
lated by the Royal prerogative, adjustment required 
no legislation. It was sufficient to agree at the Imperial 
Conferences of i926-'30 as to the authority on which 
the prerogative should be employed, and each part of 
the Commonwealth now is the final authority for the 
advice given to the Grown. The Irish Free State and 
the Union deal direct witli tlic King, and the otlier 
Dominions may do so if they please. Similarly they 
may establisli legations of their own in foreign coun- 
tries, or act through the Foreign Office and British lega- 
tions. A measure of unity is preserved by the principle 
that the Governments of the Commonwealth should 
consult one another in foreign aflairs. But each part is 
autonomous, and the extent of that autonomy seems 
almost unlimited. The right to remain neutral in a 
British war is actually claimed by the Free State and 
the Union, though in both case.*: obligations to afford 
facilities to the British Navy in time of war have been 
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undertaken which would hardly be deemed by any 
foreign Power compatible with neutrality. 

These issues of secession and neutrality show the 
risks of autonomy, but against them must be set the 
widespread conviction of Dominion statesmen through- 
out the Commonwealth that the very completeness of 
Dominion autonomy affords a solid and enduring 
ground for the fruitful co-operation of the Dominions 
with the United Kingdom and its Colonial Empire, and 
with the Indian Empire, permitting each part to render 
by development of its own nationality the most efficient 
service towards the common ideal. 

THE COLONIAL EMPIRE 

In the Colonial Empire notable advances in consti- 
tutional development have been made for Southern 
Rhodesia and Ceylon. The former territory was granted 
in 1923 full Colonial status, and endowed with respon- 
sible government in domestic affairs, subject to certain 
safeguards in the interests of the large native popula- 
tion and the British South Africa Company; consider- 
able relaxation in both respects has since taken place, 
and the Colony was admitted to membership of the 
Ottawa Conference of 1932. Ceylon received in 1931 
a constitution of unique character, executive and legis- 
lative power alike being vested in a Council of State, 
largely elective, acting mainly through committees on 
the model of the London County Council. As a safe- 
guard very extensive powers of control over the Council 
and independent action are accorded to the Governor, 
but in the main policy is controlled by the legislature. 
In external affairs Southern Rhodesia and Ceylon 
accept British guidance. While these experiments in 
extending responsible government have been crowned 
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with success, the grant of responsible government to 
Malta in igai in maud’s outside the sphere of Imperial 
interests in Malta as a naval base has proved prema- 
ture ; party strife has prevented the effective working 
of the system, imd the constitution has been suspended 
in favour of Crown Colony government, which has con- 
centrated attention on the economic improvement of 
the condition of the people. But a much more striking 
proof of the difficulty of the working of responsible 
government is afforded by Newfoundland, which was 
forced by financial difficulties in 1933 to surrender 
temporarily Dominion status in order that, under a 
Crown Colony rdgime of government by an expert 
Commission, British funds might be made available to 
•pi’cvcnt default in the payment of public debt. Finan- 
cial conditions similarly in 1928 resulted in the abro- 
gation of the old righUs of the people of British Guiana, 
and the substitutionof a more efficient form of admini- 
stration, while since 1931 tlic legislature of Cyprus lia.s 
been suspended as a result of political disturbances due 
to the movement for union with Greece. 

In the main, however, the King’s reign has been 
marked by the gradual extension of election as a means 
of selecting members of legislalurc.s in the West Indies, 
and in West and East Africa ; and the merits of the 
British government of Protectorates has been inter- 
nationally recognized in the virtual adoption of that 
system for the administration of mandated territories 
under the League of Nations. Of special importance 
is the assignment to Australia, New Zealand, and the 
Union of territories in mandate, and the vast increase 
of British responsibilities in Africa by the acquisition 
of Tanganyika, with the possibilities thus presented of 
the creation of a federation with Kenya and Uganda. 
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INDIAN REFORM 

In India constitutional change has followed fast on 
the King’s coronation in 1912 and his announcement 
of the establishment of Delhi as the capital. Indian 
war services won the admission of India to the Impe- 
rial Conference, the promise in 1917 of the progressive 
realization of responsible government as part of the 
British Empire, and the constitution devised in the 
main by Mr. Montagu and Lord Chelmsford of 1919. 
Under it government in the provinces was shared 
between Ministers responsible to the legislatures, then 
greatly expanded in size, and Executive Councillors 
under the final control of the Secretary of State for 
India in Council . But the central government remained 
ofHcial. Admission to membership of the League of 
Nations in 1919 marked out Dominion status as the 
goal of Indian advance, and in 1929 this was formally 
declared by the Governor-General. 

Since then exhaustive discussions in India and 
London between representatives of India and the 
United Kingdom have resulted in the passage through 
Parliament of a constitution based on the grant to 
India of a federal constitution in which British pro- 
vinces and Indian States shall participate. The Federal 
Government will be based on the principle of respon- 
sible government save as regards foreign affairs, defence, 
and ecclesiastical matters; the provincial governments 
will be generally responsible, but both the Governor- 
General and the Governors of the provinces will have 
special responsibilities to prevent grave menace to 
peace and tranquillity, to safeguard the interests of 
the services, of minorities, and of the States, and 
to pi*event commercial discrimination. Neither the 
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importance of the experiment nor its extreme difficulty 

can be denied. 

3. BRITISH COMMONWEALTH RELATIONS 

COMMON STATUS FOR ALL Ills MAJESTY’s SUBJECTS 
THE SOUTH PACIFIC MAIL, May tgiSJ, 

Forms of polity are essentially bound up with the 
progress of social and economic relations, and it is 
therefore inevitable Uiat with the vast changes which 
have come to pass in these spheres, political arrange- 
ments have developed which do not fall naturally into 
any of the classifications familiar to students of political 
Institutions. The British Commonwealth of Nations is, 
in the nature of things, a unique product of exceptional 
circumstances, and it serves no useful purpose to at- 
tempt to find a place for it in the ordinary groupings 
of constitutions. Moreover, its essential characteristic 
is that it has developed freely and naturjilly, and that 
its thcoiy is merely a formulation of what has already 
been observed in practice. 

The most effective way, perhaps, of looking at the 
Commonwealth is to regard it as a lesser League 
of Nations, functioning within the greater League, 
which owes so much to tlie steadfast support of the 
United Kingdom and the British Dominions. Just as 
within the League of Nations all members are equal 
in status if not in stature, so in the British Common- 
wealth the units are equal among themselves, in no 
respeet subordinate to one another in any aspect of 
their internal or external affairs. Viewed in this light, 
the British Empire falls into seven great units: the 
United Kingdom with its dependencies of every type ; 
the five great Dominions — Canada, Australia, New 
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Zealand, Union of South Africa, and the Irish Free 
State ; and India. India differs from the Dominions 
because its equality with the other units of the Com- 
monwealth is still in process of evolution. Its member- 
ship, however, of the League of Nations is a forerunner 
of the position of complete equality which it is the 
purpose of the United Kingdom to bring about. It 
follows from this equality of status that in their external 
policy the Dominions can act independently of the 
United Kingdom. They may accredit Ministers to, 
and receive them from, foreign powers ; Canada, the 
Union of South Africa, and the Irish Free State have 
made free use of this power. Australia andNew Zealand 
prefer to act through the British diplomatic service, 
and the other Dominions are at liberty to make use 
of that service whenever it is convenient. The King in 
concluding treaties for the Dominions acts solely on 
Dominion advice, even in those cases in which the 
instrumentalities of the British Foreign Office are 
employed by the Dominion Governments. Similarly 
treaties are ratified by the King on Dominion advice. 

But, side by side with this complete autonomy, there 
exists a loyal understanding between the units of the 
Commonwealth, formally asserted by the Imperial 
Conferences of 1923-30, that no unit shall fail to keep 
the other units informed of the steps it takes in foreign 
policy ; and, just as the central Governments are in 
constant and cordial co-operation, so their Ministers at 
foreign courts work together in all matters of common 
concern. Moreover, in vital questions, such as the 
Treaty of Paris of 1928 for the renunciation of war, or 
the Disarmament Conventions, the units pursue the 
policy of constant consultation in their joint interests. 
Their plenitude of autonomy brings with it complete 

0 
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readiness to mould their will so as best to serve the 
general interest, both of the Commonweal lli and of the 
larger League of Nations. 

It follows from this unity that where issues of war 
and peace arc concerned, the Commonwealth may be 
expected to act with a common will ; even in the Union 
of South Africa, where on strict legal reasoning it is 
sometimes held that the right of neutrality exists, there 
is no expectation or desire that such a right should ever 
be made use of; it is recognized that the United King- 
dom will undertake no war, save where compelled to 
do so by its obligations as a member of the League. 

In internal relations the Dominions were long free 
from any practical restrictions before the Statute of 
Westminster, 1931, accorded them formally complete 
autonomy. No act of the British Parliament can now 
become operative as law of a Dominion, save at the 
request and with the assent of I he Dominion, which 
must be recited in the Act itself. Dominion legislation 
is no longer rcstiictcd by the rule that, when repugnant 
to British legislation, it is void to the extent of the re- 
pugnancy. Dominion Parliaments arc now free to give 
to their legislation extraterritorial effect to the same 
extent as is open to the British Parliament. The laws of 
the Dominions are not now subject to disallowance by 
the Crown on the advice of the British Government. 
They are, therefore, for almost every purpose as com- 
pletely sovereign as is the United Kingdom itself. The 
only limitations which still exist have in each ease a 
special ground: the Canadian constitution, by the de- 
sire of Canada, is still subject to alteration only by 
the British Parliament, acting at the request of the 
Dominion Parliament ; the comtitution of the Com- 
monwealth can be altered only in the manner provided 
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for that purpose therein; and the Dominions still recog- 
nize the power of disallowance, or a similar right, in 
respect of any legislation which the British Govern- 
ment may regard as affecting the security of, or as 
inconsistent with, the terms of Dominion loans which 
have been admitted to rank as trustee securities in the 
United Kingdom. 

It has also been decided, in the interests of the 
preservation of uniformity of merchant shipping legis- 
lation, that, while each unit retains full autonomy, they 
will act in their legislation without discriminating be- 
tween their own registered shipping and that registered 
in other units of the Commonwealth, and that they 
will co-operate as far as practicable in preserving a uni- 
form shipping legislation throughout the Common- 
wealth. 

Great as is the autonomy of the units, it must always 
be remembered that there is an underlying unity, the 
common Crown, which involves a common status for 
the subjects of His Majesty in the several units. This 
common status, which is still correctly called British 
nationality, is not inconsistent with the possession by 
each Dominion of the right to establish a Dominion 
nationality or citizenship, and this has been done by 
Canada, the Union of South Africa, and the Irish Free 
Slate. Complete agreement in definition of nationality 
is not requisite, but the vast majority of nationals in 
each Dominion possess also the common status. The 
Crown thus serves as the essential symbol of the unity 
of the Commonwealth, and it performs the invaluable 
function of linking all the inhabitants of the Common- 
wealth in an effective unity of sentiment and loyalty. 

It follows from this underlying unity that the agree- 
ments which are made between the units of the 
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Commonwealth ai*e not treaties of international law — 
a doctrine which was reaffirmed at the Ottawa Con- 
ference of 1932, when it was resolved that the advan- 
tages then conceded inter se by the units would not 
pass to foreign powers under most-favoured-nation 
clauses in treaties. In tlie same way the obligations of 
the Covenant of the League of Nations, and of con- 
ventions concluded under League auspices, do not 
apply between tlic units, unless this is in any case 
specially agreed to. The essence of their relations inter 
se is thus of a constitutional and not of an international 
character, though, as regards foreign powers, each is 
an international unit. 

Is this unity of the Commonwealth indissoluble, or 
may any member of its own initiative, or at its own 
discretion, dissociate itself from the Commonwealth ? 
The answer is disputed by jurists, but the pui'posc 
of the governments of the Commonwealth was fully 
expressed at the Imperial Conference of igjzG and is 
enacted as a preamble to the Statute of Westminster, 
which declares that ‘Inasmuch as the Ci'own is the 
symbol of the free association of the members of the 
British Commonwealth of Nations, and as they arc 
united by a common allegiance to the Crown, it would 
be in accord with the established constitutional posi- 
tion of all the members of the Commonwealth in 
relation to one anotlier that any alteration in the law 
touching the succession to the throne, or the Royal 
style and titles, shall hereafter require the assent as 
well of the parliaments of all the Dominions, as of the 
parliament of the United Kingdom’. This formal 
declaration is not an unworthy exposition of that vital 
sense of unity which finds its most general expression 
in loyalty to the person of the reigning Sovereign of 
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the United Kingdom, Ireland, and the British Domi- 
nions beyond the seas. 

4. THE ICING’S DEATH : MONARCHY AND 
PEOPLE 

CHANGES SINCE VICTORIA 

Manchester Guardian, 55 Jamaiy 193IS, 

The public emotion at the death of King George has 
testified afresh to the unparalleled position which he 
occupied in the minds and hearts of his people. To the 
younger generation, no doubt, this seems a common* 
place, but those whose memories carry them back to the 
reigns of Queen Victoria and Edward VII can appre- 
ciate to the full the extent and significance of the change 
which has taken place in the relations between the 
Grown and its subjects. It is a change of the most pro- 
found character, and it dates back no more than fifty 
years. Before the Jubilee celebrations of 1887 it may 
fairly be said that the relations of the people as a whole 
to the Crown were correct and respectful, but wholly 
lacking in cordiality or depth of affection. It was ac- 
cepted as a matter of political theory that limited mon- 
archy was the most convenient form of government, 
and admitted that Her Majesty was assiduous in the 
performance ofsuchofheroflicial duties as could be per- 
formed in semi-privacy, but her refusal to take part in 
public functions rendered her but a name to the public 
at large. 

The Jubilee celebrations added deeply to the respect 
with which the Queen was regarded by rendering her a 
symbol of the grandeur of her Empire, and this feeling 
was heightened by the courage with which in 1897 she 
faced the fatigues of the celebrations of the sixtieth 
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anniversary of her accession to the throne. But it was 
not until the last year of her life that her drives through 
London, in an effort to show the solidarity of feeling 
between her and her people in the grave trials of a war 
whichscemed to involve the futurcof the Empire, evoked 
in the people of the capital at least thatpersonal admira- 
tion and sympathy which displayed itself so unmis- 
takably at her death. Imperial sentiment, it may fairly 
be said, had served as the means to restore to kingship 
its value and to re-establish between Sovereign and 
people the bond which seemed to have been destroyed 
by the advent to tlie throne of the Hanoverian dynasty 
and the grave defects of character of the Queen’s 
predecessors. 

EDWARD VII 

Thepcrsonal touch thuscreatedwas effectively main- 
tained in the reign of Edward VII. The popular lovcof 
pageantry was gratified by a King who was anxious to 
revive the brilliant spectacle of the opening of Parlia- 
ment and whose coronation ceremonial emphasized the 
greatnessof hisEmpirc. His deep interest in the national 
sport of horse-racing appealed to all classes of his 
subjects. Society welcomed a leader who found keen 
enjoyment in its diversions ; the army and navy were 
gratified byhis real interest; and the whole nation took 
pride in his activity in foreign affairs and in the prestige 
which he won abroad. 

On the foundations laid by his predecessors King 
George built with a skill the more remarkable because 
it seemed to be so spontaneous. The hold of the King on 
his people was both wider and deeper than that of his 
father, and it seems safe to assert that through him the 
monarchy has been established as an indispensable part 
of the Constitution of the British Commonwealth of 



QUESTIONS OF CONSTITUTIONAL LAW 33 
Nations. The sympathy readily extended to him when 
he was suddenly called upon to assume the throne de- 
veloped into a feeling of respect, admiration, and affec- 
tion among the vast majority of his subjects. Under 
QuecnVictoria loyalty to the Crown as an institution un- 
questionably existed, but the new loyalty is to the royal 
person rather than to the institution; based on reason, 
it is accompanied by an emotion which renders it far 
more real and inspiring. How widespread and genuine 
the feeling is no one who mingled with the crowds during 
the celebrations last year could doubt for a moment. 

Certain of the causes which have gone to engender 
this feeling may be touched on. Much unquestionably 
is due to the recognition by a people of whom the greater 
number possess the vote of the spirit of absolute fair play 
which the late King displayed in political life. During 
Qiiccn Victoria’s reign it was suspected — since her death 
it has been shown in detail — that she departed far in her 
attitude from the ideal impartiality of the constitutional 
monarch depicted by the political writers of her reign. 
It fell to the lot of King Edward to deal with situations 
produced through theemergenceofa democratic Parlia- 
ment with views far in advance of any of its predeces- 
sors. It is clear that he strove hard to accommodate 
himself to the novel circumstances, but it is admitted 
that the prospect of having to take a decision in the issue 
of the House of Lords weighed heavily upon him. It fell 
to his son on his accession to dispose of the most difficult 
question which had arisen since 1832. Arguments of 
the greatest weight were adduced to establish the pro- 
position that to promise to swamp theUpper House was 
to abdicate an essential royal function and to violate the 
Constitution in the interests of those who desired to 
destroy the unity of the United Kingdom. Few now 
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would deny the high degree of insight which induced 

the Sovereign, when efforts to bridge the gulf failed, to 

promise if necessary to create sufficient peers to secure 

the passing of the Parliament Act of 191 1, and even at 

the time it was clear that popular opinion approved his 

decision. 

IRELAND 

Popular sympathy in like manner attended his efforts 
to achieve a compromise on the issue of the Govern- 
ment of Ireland Bill of 1914, and pressure of circum- 
stances was shortly to compel an accord which party 
feeling had refused to admit. In 1923 the late King’s 
sureness of touch was seen again in the choice of Mr. 
Baldwin as Premier despite Lord Curzon’s strong claims 
to preferment. But the decisive vindication of his states- 
manship was seen in his treatment of the Labour Minis- 
try of 1924 and in his grant of a dissolution without 
hesitation to Mr. Ramsay MacDonald. Though always 
a minority Ministry, it received from him such generous 
co-operation as once and for all to destroy the suggestion 
that the Crown would not side with the people. In the 
sdme spirit he accepted the Labour Ministry of 1929, 
and, when circumstances in 1931 compelled him to 
further the creation of a National Government, bitter 
as was the resentment felt against the Prime Minister, 
in no responsible Labour quarter was the King’s impar- 
tiality called in question. 

The evolution of the Commonwealth has also added 
essentially to the position of the Crown. So long as the 
Imperial Parliament could be regarded as supreme over 
all the Dominions of the Crown, the tie of allegiance as 
the source of Imperial unity might be deemed of minor 
consequence. With the laying down of that supremacy 
under the Statute of Westminster, 1931, and the sur- 
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render of control of foreign policy by the British Govern- 
ment since the creation of the League of Nations, with 
the Dominions and India as full members, the Crown 
has stood forth as the one essential link of unity. It is in 
virtue of our personal relationship to the King that we 
enjoy a common citizenship with the nationals of the 
other units of the Commonwealth; for subjection to 
Parliamentary control as a basis of unity is substituted 
equality in loyalty. To the welcome accorded to the 
change in the Dominions special strength was given by 
the fact that, by King George’s personal visits and by 
those of the Prince of Wales and other members of his 
family, monarchy had ceased to be a distant abstrac- 
tion to dwellers overseas. 

But the close personal bond between King George 
and his people must be traced to his action in the Great 
War. Visits to the front, to the camps, to hospitals, at- 
tested his whole-hearted devotion to the common cause 
and his complete identification with the interests of the 
people, and the Queen and the Royal Family shared to 
the full his labours. His renunciation of his German 
titles was accepted by the public in its true light of a 
formal dissociation from connexion with arbitrary 
power ; the adoption of the style of Windsor attested the 
depth of the attachment of the royal house to English 
soil. In those days of common anxieties, of common 
sorrows and loss, the monarchy established with the 
people relations of an intimacy, sincerity, and strength 
which would have seemed impossible to the cool reason 
of the constitutional historians and lawyers of Queen 
Victoria’s reign. 

The coming of peace brought no break in these rela- 
tions, but transferred their manifestation to the innumer- 
able activities of peace. It is now recognized on all 
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hands lhal King George and his lamily shared the 
interests of their people in every worthy field of woi’k 
and recreation alike. Science, art, music, education, 
hospitals and other forms of charity have shared a wise 
and discriminating patronage with sports and physical 
training, nor have the essential needs of trade, industry, 
and agriculture, or the dangers or hardships of mining, 
been forgotten. It may be that monarchy has shed 
something of its divinity, but it has shown instead a deep 
humanity, which has been rewarded by the sincerity of 
the regret felt at the news of King George’s death. 

5. WESTERN AUSTRALIA AND SECESSION 
To the Editor of the Scotsman, May iq3S- 
The Report of the Joint Committee of the Houses 
of Parliament* dcclai’ing it improper to receive the 
petition of Western Australia for the power to secede 
from the Commonwealth is in complete harmony with 
the principle that constitutional conventions should 
receive as full recognition as constitutional law in the 
narrower sense. Responsible government owed its 
existence to the fact that the House of Commons tacitly 
renounced the light to question or criticize British 
Ministers in respect of the action of the Governors of 
those territories to which that system had been applied. 
Western Australia in its petition ignored the vital fact 
that those who have been granted self-government 
must solve their own problems, unless they are pre- 
pared to surrender that status. 

The State has unfortunately for years persisted in the 
unwise tactics of seeking Imperial intervention in the 
face of the fact that it was advised thatsuch intervention 
‘ See Keilh, Leittrs on Imfmial SolatienS) pp. i7a--5, 344. 
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was impossible, and that its true line of action lay in 
persuading the other States which have suffered from 
federation to force a reconsideration of the terms of 
the Constitution, a matter fully within the powers of 
the Federal Parliament, with the subsequent assent 
of the people. It may be hoped that the State will 
now follow the line of action consistent with the Con- 
stitution ; its Premier has admitted that it was useless 
to expect the Imperial Parliament to destroy the 
Federation at the demand of a single State, and the 
petition may have served a useful purpose if it induces 
all parties to give dispassionate consideration to a 
serious situation. The grievances of the State have 
been exaggerated, but they are real. 

It is most interesting to note tlie view of the Joint 
Committee that the Federation itself cannot amend the 
Constitution so as to allow of the secession of a State. 
Incidentally, this lends weight to the view that federal 
power of change can only be exercised within the limits 
of consistency with an indissoluble Federal Constitu- 
tion, and that the policy of the Labour party to bring 
about a unitary Constitution is impracticable under 
the existing power of change. 

The episode serves to remind the Indian States that 
entry upon federation will be irrevocable by their own 
action, and that federal institutions may prove to work 
out in a manner very different from that expected or 
suggested by the Imperial Government. But there is, 
of course, a vital distinction between the two cases 
which should not be ignored. Australian federation 
was the creation of the people of Australia, to which 
an Imperial Act gave a formal sanction. Indianfedera- 
tion is the work of the British Parliament, which retains, 
not merely legal, as in the case of Australia, but also 
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full constitutional right to vary or annul its own work 
if circumstances prove it faulty in detail or as a whole. 
This consideration may serve to meet the complaints 
of those Indians who demand the insertion in the Con- 
stitution of constituent power, forgetting that, if this 
were given, constitutional practice would deduce from 
it the negation of Imperial alteration of the new and 
manifestly cxpei-iracntal Constitution. 

6. WESTERN AUSTRALIA AND SECESSION 
To the Editor of the morning post, 57 May 1935. 

Nothing, it seems to me, can be more unreasonable 
than the protests of the Western Australian supporters 
of secession against the report of the Joint Committee 
regarding the reception by Parliament of the petition. 

The Australian Federation was framed by Australians 
themselves with the most anxious care. The framci’s 
of the Constitution deliberately departed from the 
Canadian precedent, and assigned to the Federation 
itself, with the subsequent approval of the people by 
referendum, the power of amendment of the Con- 
stitution. In doing so they intimated in the clearest 
way that they excluded British action. Further, they 
expressly decided that the Federal union should 
be indissoluble, following deliberately the conclusion 
established in the United States by the Civil War. 

Western Australia was not coerced into federation. 
The British Government of the day observed faithfully 
the doctrine that it should not, except at the request of 
the Colonial Parliament, legislate over its head, and did 
not even contemplate the mclusion of a reluctant colony 
in the Federation. All that the Colonial Secretary did 
was to encourage the local Government to submit the 
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issue to a referendum of the people, aird the people by 
a deliberate and decisive vote, with full knowledge that 
they were entering an indissoluble federation, deter- 
mined to adhere to it. 

Many of us at the lime believed their decision wrong, 
and events have abundantly confirmed our belief, but 
the whole responsibility rested on the people of the 
colony, and it is against themselves or their predecessors 
that the Western Australians have a grievance. 

The attempt to involve the Imperial Parliament in 
the dispute between the State and the Federation was 
from the first ill advised and plainly unfair. It is of 
the essence of self-government that those who enjoy 
it must accept the fruit of their own actions. As the 
Premier of the State has himself recognized, action by 
the Imperial Parliament over the head of the Common- 
wealth would be a preliminary to the destruction of 
the Empire. It may be feared that the devotion of so 
much effort to no purpose has diverted the energies of 
the State from the one possibility of relief by securing 
the conversion of their fellow countrymen to a wiser 
economic policy. 


7. BRITISH FORCES IN IRAQ, 

To Editor of the Scotsman, 14 May 1935. 

When our fellow countrymen in the period from 
1865 were engaged in hostilities with the Maoris in 
New Zealand, the British Government of the day in- 
sisted that it must retain control over the employment 
of British troops in the suppression of unrest, and that, 
if the Government of New Zealand were determined 
to follow its own ideas of native policy, British troops 
could not be made available to support their policy. 
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Finally, all British forces were withdrawn, with the 
fortunate result that the colonists, forced to face the 
situation with their own resources, moderated their 
policy and inaugurated a reginni which admittedly 
reflects the greatest credit on the Dominion. 

In view of these facts some explanation seems urgently 
necessary of the position regarding the employment 
of British forces in Iraq. That territory has been for- 
mally recognized as sovereign, and has been admitted 
to membership of the League of Nations. British forces 
were not used to prevent grave ill-treatment of the 
Assyrians in the territory, admittedly in contravention 
of the duty of the Iraqi Government and its undertaking 
to the League of Nations. It was understood that the 
presence of British forces was .solely for purposes of 
Imperial .security, and to aid Iraq against external 
attack. Apparently they arc held to be available to 
repress tribal unrest, while at the same time the Iraqi 
Government is in no way bound to take action on 
British advice to remove the ju.st causes of that unrest. 

Surely this is a most serious precedent to set in view 
of the position in India. The final control of policy 
ascribed to the Governor-General is justified on the 
score that British forces arc essential for the main- 
tenance of security. Accepting this argument as just, 
how can it be right to expose our Air Force to risk in 
order to enforce a policy which is not controlled by the 
British Government, and which prima facie seems to be 
unsound ? Nor is the impropriety of the action taken 
lessened by the fact the Iraqi Government seems far 
from inclined to sincere friendship with the United 
Kingdom. 
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8. DISSOLUTION OF PARLIAMENT: 

PRIME MINISTER’S POWERS 

To the Editor of the Scotsman, 18 October jgs^. 

I note with some surprise the statement in Sir John 
Simon’s letter cited in your issue of to-day that the 
decision whether there shall be an immediate General 
Election rests with the Prime Minister. It would seem 
that Sir J. Simon shares the popular impression that 
it rests with the Prime Minister to advise on his own 
responsibility a dissolution of Parliament. Needless to 
say, this is not the constitutional law. It has been shown 
conclusively by the late Professor Swift MacNeill, and 
his evidence has been confirmed from personal know- 
ledge by the late Lord Oxford and Asquith, that the 
function of advising a dissolution rests with the Cabinet. 
The rule is well known, and based on British usage, in 
the Dominions. When Admiral Sir Dudley de Chair 
was asked in 1927 by Mr. Lang to grant a dissolution, 
he made it clear to his Premier that he could constitu- 
tionally do so only on Cabinet advice, and the Premier 
therefore took the proper step of securing Cabinet re- 
organization so as to be able to present a Cabinet recom- 
mendation to the representative of the Grown. It is 
important to stress the rule j it would be highly object- 
ionable to hold that a Prime Minister could ignore his 
colleagues and dissolve Parliament, and the King is 
clearly entitled and, indeed, obliged to demand that so 
serious a step should be carried out on Cabinet advice. 
The power of the Prime Minister is sufficiently great 
without adding to it. 

As regards the view that legislation to empower the 
Government to carryout sanctions is unnecessary, since 
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action can be taken under the Treaty of Peace Act, 
igig, it must be pointed out that it is unconstitutional 
to use powers granted for definite purposes to effect 
a remote end, simply because it is possible — by no 
means certain — that the Courts would uphold their 
exercise.* Sir J. Simon must remember very well the 
failure of the Government of the day in igig-20 to 
carry out its policy of protecting the British dye-stuffs 
industry by exclusion of imports under the general 
terms of the Customs Acts. It would be deplorable if 
legal difficulties were to arise in carrying out a clear 
obligation under tlie League Covenant, and every con- 
sideration of constitutional propriety demands that 
the obvious step should be taken of obtaining from 
Parliament a short Act to authorize action by Order 
in Council. 

* Cf. ii, nos, 4 and 5, past. 



(A) BRITISH RELATIONS 
WITH THE IRISH FREE STATE 




g, FREE STATE CITIZENSHIP 
To the Editor of the Scotsman, j April 1^35. 

It is most satisfactory that His Majesty’s Govern- 
ment should have at last realized that it has been 
engaged in a meaningless warfare with Mr. de Valera 
over the nationality issue, and that in all probability 
we shall hear nothing more of what Mr. Thomas 
seemed to wish to convert into a major controversy. 
Lord Sankey is too prudent to deny the right of the 
Free State to dissociate within its limits Irish nation- 
ality from British nationality ; the British Government 
has not the slightest interest in asserting that in the 
Free State an Irish national is a British national, and 
Mr. de Valera admitted from the first that nothing 
that the State could do could affect the status of Irish 
nationals in the United Kingdom or elsewhere in the 
Empire. 

There is, of course, one point of substance, but that is 
not touched upon by Lord Sankey, because the principle 
was conceded in 1922 by the British Government, for no 
veiy satisfactory reasons. The Free State was allowed, 
without even apparently serious protest, to depart from 
the then current doctrine that a British subject should 
be eligible for the franchise in any Dominion on com- 
plying with the rules of residence, &c., without any 
regard to domicile or place of birth. The British 
Government has continued to permit Irish citizens to 
acquire the franchise in the United Kingdom on the 
same terms as before ; it may have done so in the hope 
that the Irish attitude would alter, but it seems clear 
that there is on this head no chance of reciprocity. As 
the Union of South Africa has followed the example 
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of the Free State, it may ultimately become desirable 
to reconsider the question, though it is not one of any 
substantial practical importance.' 


lo. APPEALS TO THE PRIVY COUNCIL 
FROM THE DOMINIONS 

To the Editor of the Scotsman, 7 June rg^. 

It may be worth while calling attention to a few of 
the consequences of the decisions of the Privy Council 
in the cases of the Canadian* and the Irish Free Slate 
appeals, 2 inevitable as these were made by the Statute 
of Westminster, whose potency has only tardily been 
recognized in this country. 

(1) It is clear now that in the view of the Privy 
Council tlicrc is no obstacle lo the carrying out of Mr. 
dc Valera’s proiiosal for the abolition of the olficc of 
Governor-General. As I have often pointed out, that 
oEice has been so reduced in status that it has ceased 
to sei”vc any useful function, and involves the Grown 
in some measure of contempt through the position 
assigned to its representative. Its abolition, therefore, 
will be a step in the right direction. 

(2) It is also clear that it is open to the Free State to 
pass legislation which would prevent the continued exis- 
tence on State territory of Uic British forces provided 
for in the Treaty, and render impossible the operation 
of Article 7 of the Treaty, which Mr. dc Valera has 
reminded us menaces more than anything else the possi- 
bility of good relations between the State and Great 
Britain. 

^ Cf. Kcitli, The Govermmls qf the British pp, t in-us* 

^ Brilish Coni Corporation v. The Kingf 1 1935] A.C. floo. 

* Moore v. An,~Gen,/or Irish free State, [1935] A.O. 4B4. 
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This latter consequence is serious, and it may be 
regretted that the Privy Council should have thought 
it nccessai'y to assert that the Statute of Westminster 
gave the State the power to abrogate the Treaty. For 
it would have sufficed to hold that the power to abolish 
the appeal was necessarily conceded when Canada was 
given authority in this regard, since Canada furnishes 
under the Treaty the model for Free State rights. 
Moreover, discussion of the Treaty might well have 
been avoided, for the appeal is not in the Treaty ; it 
is merely inferred from its existence in Canada, where, 
however, it is essentially bound up with the federal 
character of the constitution, and stands on the same 
footing as the rigidity of the constitution, which has 
been held not to apply to the Free State. 

(3) The treatment of the prerogative by the Privy 
Council confirms the validity of the epoch-making legis- 
lation of the Union in the Status of the Union and the 
Royal Executive Functions andSeals Actsof 1 934, which 
give legal effect to General Hertzog’s doctrines of the 
divisibility of the Crown, the right of neutrality, and 
the power of secession by unilateral action,* 

(4) Of immediate importance is the ruling in its 
bearing on the proposed transfer to the Union under 
the South Africa Act, igog, of the High Commission 
territories.* It is clear that there is now no limit to the 
legislative power of the Union, and that on transfer it 
would be able to abrogate without British assent the 
vital safeguards for the natives contained in the schedule 
to the Act, and to cut off appeal to the Privy Council. 
In these circumstances it is patently necessary that 
transfer should not be effected save with the full assent 

* See Keith, Letters on Imperial Relations, fgsG-^, pp. 158-69, 350. 

* See uo&y 24-8, post. 
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of the natives, and that the terms of transfer should be 
given ciTect by embodiment in an agreement providing 
explicitly for decision by an intcr-imperial tribunal of 
any dispute which may arise as to its execution. We 
have seen in the case of the Free State the funda- 
mental error in making compacts without including 
provision for their interpretation by an impartial 
authority. 


II. THE PRIVY COUNCIL AND THE 
ABROGATION OF TREATIES 

To the Editor of the scot.sman, 13 June 1335. 

May I suggest that in part at least the controversy 
which has arisen in circles interested in Dominion 
affairs over the Privy Council judgements of June 6 
regarding the appeal is due to a most unlucky adop- 
tion by the Committee of a terminology foreign to the 
standard authorities on constitutional law, whether in 
England or in tire Dominions ? 

The established rule is that the making and abroga- 
tion of treaties is an act of the Grown or the executive 
government ; the function of the legislature is to pass, 
if necessary or desirable, legislation to give effect to 
treaties, and to abrogate that legislation when it is 
thought proper that effect should no longer be given. 
To talk of Parliament making or abrogating treaties is 
unknown, and it is, therefore, most surprising to find 
that the judgement of tire Privy Council in the Irish 
case speaks of the power of the Irish Free State Parlia- 
ment to pass an Act abrogating the treaty of 1921, and 
asserts that the Statute of Westminster gave the Irish 
Free State powers under which they could abrogate the 
treaty. As the Statute of Westminster deals solely with 
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legislative power, it neither attempts to confer, nor does 
it in fact confer, on the Irish Parliament any power 
to perform the executive function of abrogating a 
treaty. 

All that the Privy Council means, of course, is that 
the Statute enabled the Free State Parliament to repeal 
the Imperial legislation of 19s s, under which the treaty 
was made part of the law of the Free State. But it is 
most unfortunate that by failing to adhere to the estab- 
lished terminology it has put it in the power of Irish 
Republicans to argue that the highest tribunal in the 
Empire has declared that the Statute of Westminster 
has given the right to abrogate the treaty. Precise use 
of language may be tiresome, but in legal issues of 
fundamental importance it has advantages. 

12. THE PRIVY COUNCIL AND IRELAND 
To the Editor of the Sunday times, 13 June 1035. 

I fear that, in simplifying the statement of the legal 
position of the Irish Free Stale in its judgement in the 
appeal in Moore v. Attorney-Gene) al^ the Privy Council 
has made itself responsible for a rather dangerous dic- 
tum in saying that the Statute of Westminster gave to 
the Irish Free State a power under which they could 
abrogate the Treaty of 1921, and in speaking of the 
power of the Irisli Free State Parliament to pass an Act 
abrogating the Treaty. This dictum involves a confu- 
sion of a dangerous kind between legislative power and 
executive authority. Under the Irish constitution, as 
under the British, the power to make and abrogate 
treaties is invested in the executive government, not in 
the legislature. The Statute of Westminster is solely 
concerned with legislative power, and it does not seek 
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to confer on any Dominion legislature powei’ to make 
or abrogate treaties. What it did was to remove all 
restrictions on the legislative power of the Pree State 
Parliament, and to place it in possession as regards the 
Free Stale of as plenary authority as is possessed as re- 
gards the United Kingdom by the British Parliament. 
The validity of the treaty remained as complete as 
before the Statute. It binds both parties as an inter- 
imperial compact, and tlie fact that cither Parliament 
could pass legislation abrogating the Acts of 1922 by 
which it was made part of the municipal law of both 
countries has notliing to do with its validity as a 
treaty. 

In fairne.ss to the Irish Free State, it should be noted 
that the Free Slate has never accepted the view that 
the appeal was implicit in the Treaty. The argument 
to this elTect simply I'ests on the fact that Canadian 
practice was made the model for Irish. But the Cana- 
dian comtitulion is fcdejal, and it was necessary to 
recognize from the first that this must result in great 
differences between the two conslitiuions. It was ad- 
mitted by the British Government that the analogy did 
not require the denial to the Free State of the power 
to alter the constitution, since that was an incident of 
the federal compact; it denied that the appeal was also 
an incident of federation, while the Free Stale insisted 
that it was, and therefore should not be inserted in the 
Free State constitution. 

In 1922 the State yielded to pressure to the extent 
of inserting the appeal in tlie constitution, but Mr. Cos- 
grave’s Government successfully denied its effect in 
every case where it was allowed. It must, I think, re- 
main doubtful whetlicr the Irish contention was not 
right from the first, in which case in altering the con- 
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stitulion the Free State has acted within her clear 
rights. 

Once more the lack of any inter-imperial tribunal 
to settle such issues has manifested its grave dis- 
advantages. 

13. THE PRIVY COUNCIL AND THE 
IRISH FREE STATE 

THE SPECTATOR, SI June jg 3 §. 

Itissiirprisinghow little appreciation has been shown 
of the far-reaching character of the decision delivered 
by the Privy Council a fortnight ago, in Moore v. 
Attom^-Geimali which asserted the validity of the Act 
of 1933 of the Irish Free State abolishing the right of 
appeal to the King in Council granted by the Constitu- 
tion. It is not merely that it retuaTis to the Free State 
the right denied for over two centuries to have Irish 
cases decided finally by Irish Courts, but it ascribes to 
the Irish Parliament a plenitude of sovereign power 
which the Constituent Assembly by which the Constitu- 
tion was framed refused to give it. The Assembly, to 
whose action the Parliament in Irish eyes owes its 
existence, was familiar with continental, American, 
and Dominion precedent, and it definitely restricted 
the legislative power of the Parliament it created, for- 
bidding it to alter the Constitution except in a manner 
consistent with the treaty of 1921, which it made the 
supreme law of the land. 

The Privy Council held, indeed, that the appeal was 
implicit in the treaty — a disputable doctrine — ^and it 
might have been expected that it would have gone on 
to hold that the Parliament could not violate the Act 
of the Constituent Assembly which gave it birth. But 
it ruled instead that the Statute of Westminster, 1931, 



42 1MPF.RIAL RELATIONS 

by abrogating tlic application to the Free Stale of the 
Colonial Laws Validity Act, 1865, has conferred on the ' 
Irish Parliament the power to disregard every limita- 
tion of its authority imposed by the Constitution. On 
this ground it ruled also that the Irish Act of 1933, 
removing the oath to the King from the Constitution, 
was valid, including the fundamental provision of that 
Act, which deletes from the Constitution the restric- 
tion that alterations thereof must be consistent with 
the treaty. 

In English law the result, ihow^h prima facie strange, 
is clearly sound. To it the Constituent Assembly pre- 
sents itself not as the duly authorized representatives 
of the Irish people from whom all power in Ireland 
must be derived, but merely as an unauthorized gather- 
ing of private persons, whose handiwork, the Constitu- 
tion, owes all its validity to an Imperial Act, the Irish 
Free State (Constitution) Act, 1922, which since the 
Statute of Westminster has no binding force. But the 
result greatly simplifies the position of Mr. dc Valera 
by rendering it most improbable that the Supreme 
Court of the Free State will question any law in future 
on the ground that it violates the Constitution. The 
Parliament of the Free State is recognized by the Privy 
Council as absolutely sovereign, and it is not to be sup- 
posed that an Irish Court will now derogate from that 
power, even if prior to the judgement of the Privy 
Council it might have been inclined to regard the 
restrictions imposed by the Constituent Assembly as of 
imperative force. It is now made open to Mr. dc Valera 
to add to the abolition of the oath to the King the 
abolition of the oflice of Governor-General, which he 
has reduced to impotence and a measure of contempt, 
and to legislate so as to forbid the presence in the Free 
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State of those British forces for which provision is made 
by Article 7 of the treaty of 1 92 1 . Has he not reminded 
us, speaking at Blackrock on June 6, that nothing 
menaces so much the possibility of permanent good 
relations with Britain as that Article, which gives Britain 
the right to harbour and other facilities required in 
time of war or strained relations with a foreign 
Power? 

All this is clear, but the Privy Council has darkened 
counsel by a strange disregard of established termino- 
logy whichproduces theimpressionof confusion between 
two absolutely different things, the existence and vali- 
dity of a treaty as between the parties, and the legis- 
lation necessary for enforcing the treaty in countries 
such as the United Kingdom and the Free State, where 
treaties do not ipso facto alter the existing law. The 
Privy Council talks of the Imh Free State passing an 
Act ‘abrogating the treaty’, and of the Statute of 
Westminster giving to ‘ the Irish Free State a power 
under which they could abrogate the treaty *, and thus 
opens the way to Mr. de Valera to secure an Act to 
that effect, relying on the assurance of the Privy Council. 
But in English and Irish constitutional law alike legis- 
latures neither make nor abrogate treaties, which is 
purely an executive function, and the Privy Council 
doubtless meant merely to assert that the Statute of 
Westminster gave power to the Free State Parliament 
under which it could annul the effect as municipal law 
in the Free State of any provision of the Constitution 
or of the treaty. 

But it need hardly be said that to abrogate a treaty 
and to take away its effect as municipal law are legally 
totally different things. There have been occasions on 
which British legislation has failed effectively to protect 
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treaty rights, but no one pretended that the British 
Parliament had abrogated or could abrogate the treaty, 
or that it was any answer in international law to a eom- 
plaint by the foreign Power to say that the Parliament 
had failed to pass legislation permitting effect to the 
treaty or had passed legislation which rendered the 
giving it effect impossible. As Mr. Gosgrave quite 
rightly said, when the issue was raised in 1931, the 
passing of the Statute of Westminster could not alter 
the obligation of the treaty between the parties. If it is 
to be abrogated, it must be abrogated by the executive 
governments by mutual consent, or be denounced on 
some ground capable of defence in international law, 
which Mr. de Valera claims to govern relations between 
the countries, though no such ground is easy to discern. 
Indeed, from Mr. de Valera’s utterances it seems as if 
he recognized that an accord with the United Kingdom 
alone would afford him a suti.sfactory result. But his 
hands must be strengthened by the knowledge that he 
can freely legislate to remove the pi ovisions of the treaty 
from the statute-book, and that the lax terminology of 
the Privy Council will disseminate the belief that in 
some way or other the Statute of Westminster gave a 
right to abrogate the treaty. 

The Union of South Africa gains, it is probable, even 
more than the Free Stale from the judgement of the 
Privy Council. The treatment of the pi’crogative sug- 
gests decidedly that we must answer in favour of Genei'al 
Hertzog the vexed question whether by his Status of 
the Union Act and Royal Executive Functions and 
Seals Act of 1934 he has succeeded in establishing in 
law the divisibility of the Crown and the existence of 
the rights of neutrality and secession. Pi’ior to the new 
decision it was open to contend, as was contended be- 



BRITISH RELATIONS WITH IRISH FREE STATE 45 
fore the tribunal, that in vital matters the prerogative 
could be limited by Imperial Act only. That doctrine, 
the last remnant of the dogmas of the lawyers and judges 
of Charles I, has now received its quietus, and it ap- 
pears that the connexion between the Union and the 
United Kingdom now rests on the will of the Union 
Parliament. The conclusion is of vital interest in regard 
to the undertaking stated to have been given to General 
Hertzog that the South Africa High Commission terri- 
tories will be transferred to Union control under the 
terms of the South Africa Act, 1909 ; for these terms 
contemplated the continuance of the power of the Im- 
perial Government to advise disallowance of Union 
legislation and of the Privy Council to decide appeals. 
The new autonomy of the Union negatives the main- 
tenance of the former system, and will render it im- 
perative, if transfer is agreed on, to embody its terms 
in a compact which the natives or the British Govern- 
ment can submit for authoritative interpretation to an 
intra-imperial tribunal. 

The contemporaneous decision in the Canadian case, 
British Coal Corporation v. The Kingy by asserting the 
right of tlie Dominion to abolish the criminal appeal 
to the Privy Council, has removed a long-standing 
Canadian grievance, for, while the tribunal regularly 
refused to admit appeals in such cases, its right to do 
so was asserted, contrary to Canadian opinion, in Nadan 
V. TheKitig^ in 1926. Theresultisofspecial value, for, 
as the combined opposition of the Dominion and Quebec 
showed, the denial of Canadian authority would have 
reopened the whole question of Canada’s relation to 
this country. 

' Kclth^ Responsible Government in the Dommions 

(iga8)> ii. 1087 f. 
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14. AN IRISH PARADOX 
To Ihe Editor o/'tiie morning post, 22 June 1Q35. 

May I call allenlion to a paradox in regard lo the 
effect of the Irish Treaty created by the judgement of 
the Privy Council on June 6, since the point appears 
not to have been raised in the discussions of the Domi- 
nions Office vote ? 

The Privy Council has ruled that under the powers 
of legislation accorded by the Statute of Westminster 
the Free State Pailiament is able to repeal any provi- 
sion of the Constitution enacted by the Constituent 
Assembly, including the clause which made the terms 
of the Irish Treaty tlic paramount law of the Free 
Slate. 

Now the Supreme Court of the Irish Free State, in a 
decision of December 1934., ruled that the Constitution 
is the supreme law of the land and cannot be overridden 
by legislation, so that as, the Constituent Assembly made 
the Treaty part of the supreme law of the land, the 
Parliament cannot legislate contrary to it. 

It follows, therefore, that as, since the abolition of 
the appeal, the Irish Supreme Court has been in noway 
subordinate to the Privy Council, the highest Courts 
of tlie United Kingdom and of the Free State take dia- 
metrically opposite views of the Treaty; the former 
asserts that it does not bind the Irish Parliament, the 
latter that it does. Presumably, however, the Irish 
Court will feel unable hereafter to maintain its earlier 
attitude in view of the obvious difficulty of it insisting 
on the existence of a fetter on Irish legislation which 
the Privy Council has denied. 

May I at the same time point out that the Secretary 
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of State appears to have used unfortunate language in 
referring to the ‘ promise ’ of the transfer of the South 
African territories contained in the South Africa Act, 
1909? Surely this term begs the whole question. The 
Act of 1 909, following Canadian and Australian prece- 
dent, provided for the possibility of transfer, just as it 
provided for the possibility of the inclusion of Southern 
Rhodesia in the Union. But no promise was or con- 
stitutionally could be made. 

15. THE FREE STATE PROBLEM 
To the Editor of the morning post, // Ju^ i935- 

May I comment on some points arising out of the 
debate on July 10 on the Irish Free State? 

(1) There has, been no suspension of the Free State 
legislation under which all non-citizens are classed as 
aliens. > All that has happened is that British subjects 
by Order of April 12 are exempted from the disabilities 
imposed on other aliens. But they are aliens in the State, 
and Irish citizens are in the State not British subjects. 
Of the validity of the legislation there is no doubt what- 
ever since the decision of the Privy Council regarding 
the effect of the Statute of Westminster. 

(2) But Mr. Thomas is wholly incorrect in his state- 
ment thatthefirst effect of the declaration of a Republic 
by Mr. de Valera would be that thousands of Irishmen 
in this country would become aliens and would as 
foreigners require permits if they were to continue to 
live and work here. There is not the slightest legal 
justification for this allegation. The Irish Free State 
has no authority whatever to deprive any British sub- 
ject outside the Free State of his position as a British 

‘ See no. 9^ ante. 
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subject, and it is deplorable that Mr. Thomas should 

persist in this misstatement. 

(3) Sir Thomas Inskip’s able defence of his own posi- 
tion ignores the real difficulty . In 1931 he held strongly 
that the passing of the Statute of Westminster would 
not give the Irish Frce State the legal right to abolish 
the appeal to the Privy Council; this year he argued 
beforethcPrivyCouiicilthatitdid. His second thoughts 
were doubtless sound, but such changes of view arc 
embarrassing and do render difficult of acceptance the 
various assurances given of the legal effect of the Govern- 
ment of India Bill. 

(4) We have seen tlic dangers brought on France by 
her failure to accept in good time German offers re- 
garding military .strength. We have been offered by 
Mr. dc Valera the as.sociation of the Free Slate as a Rc- 
jDublic with the British Commonwealth of Nations and 
security from attackbascdonFrccSlatc territory. Many 
Republicans repudiate this offer of accommodation as 
energetically as do Mr. Thoma.s and Sir T. Inskip, but 
it is very doubtful whether the British Government 
would not be well advised to invite the co-operation 
of the Dominions in discussing the project fully and 
frankly with the Irish Free Slate. 


i6. BRITAIN AND THE FREE STATE 
To ilie Editor of the Scotsman, n Judy /51J5. 

Are we not running the risk of committing as regards 
the Irish Free State an error similar to that which we 
have freely censured as regards the relations of France 
to Germany ? Is it wise to refuse to negotiate with Mr, 
de Valera while he is still prepared to offer, if the Free 
State is permitted to adopt formally Republican status, 
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to accept association for certain purposes with the 
British Commonwealth of Nations, and to guarantee 
that Irish soil shall not be used as a basis of attack on 
the United Kingdom ? Neither the Irish Republican 
Army nor the party now headed by General O’Duffy, 
who recently was Mr. Cosgrave’s ally, would concede 
either of these points, and there is only too much likeli- 
hood that British intransigence may see the chance of 
an effective settlement thrown away. 

Neither Mr. Thomas nor Sir T. Inskip explained 
why accommodation on such a basis was impossible ; 
the latter, indeed, seems to look forward with equani- 
mity to the secession of the Free State from the Com- 
monwealth. Why he should prefer this to a connexion 
definitely agreed upon, it is difficult to conjecture. If 
the issue is the feeling that severance of allegiance is 
inadmissible, Mr. Thomas should remember that the 
Privy Council j udgement in Moore Attorney-General has 
confirmed the thesis, contended for in these columns,^ 
that the Free State has legally severed the bond of 
allegiance between its citizens therein and the Crown, 
and has shown that the Aliens Act, 1935, of the State 
has legally made British subjects aliens in Irish law. 
The present position of the Governor-General is farci- 
cal, and his disappearance would remove a useless 
anomaly. Our rights as to defence could hardly be 
exercised in the face of a hostile Ireland, and an effec- 
tive and vigilant neutrality would be of greater value. 
Having acquiesced in the claim of the Union of South 
Africa to the rights of secession and neutrality, is it too 
much to seek to secure genuine friendship with the Free 
State by some recasting of legal relations ? Parliament 
has accepted by overwhelming majorities the far more 
* See Keith, trtUn on Impaial Relations, pp. 130-6, 
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speculative projects of the Government of India 

Bill. 

The question of Northern Ireland is not now in- 
volved. Mr. de Valera has admitted that he cannot 
proclaim a Republic for that area, and has negatived 
the idea of coercion. 

It is most unfortunate that the Imperial Conference 
should not have been invited to discuss the is.suc, for it 
concerns the Dominions no less than the United King- 
dom, and the immediate difliculties are due to policies 
determined upon by the Confcrenec. Imperial no less 
than British statesmanship seems sadly lacking. 


17. THE FREE STATE PROBLEM: 

A POSSIBLE REPUBLIC 

To the Editor of'nm morning post, ig July jqss. 

Mr. Hugh Law invites me to depart from the sphere 
of legal certainty to tliat of conjecture, when he poses 
the question of the position of persons who in the 
eyes of English law arc British subjects, resident in the 
Irish Free State, in the event of the declaration of a 
Republic. 

It seems to me tliat the Statute of Westminster, even 
as interpreted by the Judicial Committee, does not con- 
fer any right on the Irish Free State Government and 
Parliament to establish a formal Republic independent 
of the British Grown. Any declaration, therefore, of a 
Republic would in English law be wholly without effect, 
unless and until it was rendered valid by recognition 
by the Crown on the advice of the British Govern- 
ment, presumably with the concurrence of the other 
Dominions. 

If such recognition were given simplicilei , it may be 
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that the King would be deemed to dissolve the bond of 
allegiance which under English law exists between him 
and British subjects, so that persons resident in the 
Free State, who now are reckoned British subjects while 
outside the State, would become aliens. But it is most 
improbable that recognition, if accorded, would be 
unconditional. Presumably the precedents suggested 
by cases of partial cession of territory would bcfollowed, 
and it would be stipulated that those persons who 
wished to retain British nationality, though resident in 
the Free State, should be permitted to do so for their 
own lives. 

But it may be permitted to hope that the unbending 
attitude of Mr. Thomas is not the last word in British 
statesmanship, and that a Government which has jetti- 
soned the Treaty of Versailles may yet find it possible 
so to modify the Treaty of 1921 as to render otiose such 
speculations as these. If Germans deserve generous 
treatment, why should it be denied to a people who, 
unlike the Germans, have suffered much wrong at 
English hands ? 


18. IRISH CITIZENS RESIDENT IN 
GREAT BRITAIN 

To the Editor of the Sunday times, ig July igj^. 

As it appears from the remarks of your Irish 
Correspondent that Mr. Thomas’s assertions regarding 
the position of Irish citizens in the event of the declara- 
tion of an Irish Free StatcRepublic are taken as correct 
in the Free State, may I point out the true legal posi- 
tion? 

Irish citizens while within the United Kingdom are 
as regards nationality governed by the law of the U nited 



52 IMPERIAL RELATIONS 

Kingdom, and in Ihc great majority of cases they are, 
under British law, British subjects, and owe as such 
allegiance to the King. In the event of the declaration 
of a Free State Republic, the British nationality of these 
persons would not be affected so far as British law is con- 
cerned. Their status as such is independent of their 
Irish citizenship, and, if it were to be altered, it would 
be possible to do so only by the instrumentality of a 
British Act of Parliament, for it will not seriously be con- 
tended to-day that the King can sever by the power of 
the prerogative the tic of allegiance between himself 
and a British subject resident in the United Kingdom. 

Now, Parliament might well be willing to permit 
those persons who, being Irish citizens before the de- 
claration of a republic, desired to adhere to the republic 
to divest themselves fonnally by declaration of their 
British nationality, leaving it open to treat them as aliens 
and to subject them to the restrictions of the Aliens 
Order. But it is inconceivable that Parliament would 
deprive of British nationality any persons who desired 
to retain it, and who asserted their loyalty to the Grown. 
The most that it might conceivably do would be to re- 
quire persons who, under Irish legislation, were Irish 
citizens, to disclaim that citizenship as a token of their 
loyalty, but it is very probable that it would refuse to 
take even this step. 

A declaration, therefore, of an Irish Republic would 
at first do nothing to simplify the problem, which causes 
trouble in Scotland, of the presence of indigent Irish 
citizens, for it would not operate automatically to make 
them aliens who might be deported to the Free State. 
Later it might prove useful, since the influx of Irish 
could be checked as in the case of other aliens. 

But what would be of far more value would be the 
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determination of the British Government and Parlia- 
ment at the present day to assert the right, which was 
operative before the grant of Dominion status to the 
Free State, to remove from the United Kingdom Irish 
immigrants who become a charge on the public under 
conditions which render it unfair that the burden of 
their maintenance should fall on British central or local 
funds.’ 

19. MR. DE VALERA AND SANCTIONS 
To the Editor of the Scotsman, ii October igj^. 

The inevitable concentration of interest on the 
vindication of the League Covenant will not, I hope, 
result in failure to appreciate the vital importance of 
Mr. MacDermot’s revelation of the attitude of Mr. Cos- 
grave and his friends to Great Britain. They have at 
the present crisis taunted Mr. de Valera for his failure 
to make a settlement of the Anglo-Irish dispute a condi- 
tion of his support of the British Government’s attitude 
in the League of Nations, a position which contrasts 
most painfully with Mr. de Valera’s refu.sal to attempt 
to secure any concession as the price of carrying out 
what he holds to be a clear obligation under the League 
Covenant. This fact should do something to dispel the 
delusion, fosteredby the Secretary of State for Dominion 
Affairs, that Mr. Cosgrave’s Government was friendly 
to Great Britain, whereas, in fact, it was under its 
regime that the decisive steps were taken to nullify the 
appeal to the Privy Council, and to sever the connexion 
of the Crown with the Civil Service, the Army, and the 
Courts of Law. 

Mr. de Valera has given a striking example of his 
determination, at the risk of affording an opportunity 

’ Nothing has been done to remedy this ridiculous anomaly. 
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of attack to his opponents of less scrupulous character, 
to honour in full any obligation freely undertaken by 
the Free Slate. He has given an absolute pledge that 
Free Slate terriloiy shall not be used as a basis of attack 
on Great Britain. He now asks that the question of ' 
handing over to the Free Stale control of the harbours 
now occupied by British forces should be taken into 
consideration. The Treaty itself recognizes that there 
is nothing immutable in its terms as to the facilities for 
defence, and the part to be played by Great Britain as 
regards the defence of the Free State by sea. Surely 
there is room open for a statesmanlike discussion of the 
whole issue with Mr. dc Valera. The Privy Council has 
deliberately laid it down that the Ii'ish Parliament can 
repeal the authority under which British forces ai’c 
legally present in Free Slate areas ; such repeal would 
be most embarrassing to the British Government, and 
there is every imson for .seeking to regulate the matter 
by .such an accord as would give Great Britain absolute 
assurance that in event of war no use would be possible 
of Irish territory as a basis of operations against this 
country. 


ao. THE BRITISH NAVY AND THE FREE STATE 
To the Editor of the Scotsman, i 6 Janmiy 
Internationally, the refusal of the Free Slate to be 
aS&*'cgated with the rest of the British Commonwealth 
for the purpose of assessing naval strength is, no doubt, 
of minor importance, seeing that the Slate is unlikely to 
have the means to provide itself with a navy of substan- 
tial proportions. Nor has Germany any right to reopen 
the question of tlie pact of June i8, 1935, for that in- 
strument expressly contemplates the case where treaty 



BRITISH RELATIONS WITH IRISH FREE STATE 55 
limitation of tonnage ceases to apply, and gives 
Germany then the right to a percentage of 35 of the 
actual tonnages of the members of the British Com- 
monwealth of Nations. 

For the United Kingdom, on the other hand, some 
disadvantage in relation to Germany is inevitable if the 
Free State embarks on naval construction, for the 
German fleet can then be increased proportionately to 
the construction of the State, while the British Govern- 
ment will not be able to count on the Irish navy. Mr. de 
Valera is doubtless well aware of this consideration, and 
intends to use it, together with the absolute freedom of 
the legislature, shortly to become unicameral, to repeal 
the restrictions of the treaty of 1921, to induce the 
British Government to consent to the withdrawal from 
Free State territory of the remaining British forces, and 
the handing over to the Free State of responsibility for 
naval defence. His position, of course, is strengthened 
by the fact that the treaty itself contemplates the possi- 
bility of such transfer by agreement, and he has sug- 
gested on several occasions that he is prepared to give 
an absolute pledge that Free State territory shall not be 
used as a base of attack on the United Kingdom. There 
is, therefore, the possibility of an accord which might 
be satisfactory to both parties, and obviate the very 
serious position which must arise if Mr. de Valera 
should decide, when the abolition of the Senate gives 
him paramount power, to abrogate the provisions under 
which British forces are lawfully present on Free State 
territory. It might even be possible to secure arrange- 
ments under which in the event of German attack on the 
UnitedKingdom the Irish naval forceswouldco-operate 
with the British navy. At any rate, the present position 
as regards relations with the Free State is steadily 
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becoming more and more anomalous, and common 
sense suggests that the time has come when the British 
Government should be ready to reconsider the terms of 
the treaty of 1 92 1 . It must be remembered that the legal 
basis on which the views of the British Government 
rested was destroyed last year by the decision of the 
Privy Council in Mome v. Altorney-^General for the hish 
Free State. ^ 

21. AN IRISH NAVY AND THE TREATY OF 1921 
To the Editor of Tim spectator, si Jamary ig^S. 

The intimation given by the delegate of the Irish 
Free State at the Naval Conference that his Government 
rejects the principle of treating the whole of the forces 
of the members of the British Commonwealth as a unit 
for purposes of naval limitation is of no great inter- 
national importance. ThcFrce State is not in a position 
to construct a large licet and doubtless has no present 
intention of doing so. 

On the other hand the statemen t serves as a reminder 
to the British Government and the public that the Free 
State is not disposed to accept any limitation on its 
freedom of action, and that it no longer intends to 
remain satisfied with the position established under the 
treaty that naval defence is a matter for the British 
Navy. 

Mr. Cosgrave’s government was content to leave this 
question alone and took no steps to secure the review of 
the position under the terms of Article 6 of the treaty of 
1921. It is, however, clear that Mr. de Valera cannot 
consistently adopt the attitude of his predecessor, and 
that the British Government is not in a position to refuse 
‘ Sec no. 13^ anle^ 
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to admit that the Free State has the same right to 
establish an independent navy as has the Common- 
wealth of Australia. 

It is, however, clearly of the first importance that 
there should be a definite understanding between the 
governments regarding co-operation in war, for the 
Anglo-German agreement of June 18, 1935, accords 
to Germany the right to possess naval tonnage equal to 
thirty-five per cent, of the aggregate of the actual ton- 
nages of the members of the British Commonwealth, an 
agreement based on the view then held that the tonnage 
— if any — of the Irish navy could be reckoned fairly as 
British tonnage. That agreement is intended to be per- 
manent and definite ; it allows no great margin of safety, 
in view of the necessary dispersion of British naval 
power, and it might be dangerous, should the Free State 
ever decide to embark on substantial construction 
without undertaking to support the United Kingdom 
in case of attack. 

It should not be impossible to achieve accord with 
the Free State. The latter resents as incompatible with 
its international status the presence on its territory of 
British forces as provided under the treaty. According 
to the decision of the Privy Council in Moore v. AtUiriu^ 
General for the Irish Free State (1935 A.C. 484), the Irish 
legislature possesses the power to deprive the clauses of 
the treaty of all legal effect in the Free State, and within 
a month the Senate will cease to exist. There will then 
be no legal barrier to the enactment of provisions by the 
Irish legislature which would render illegal the presence 
of British forces on Free State territory and the exercise 
of authority over such forces by their officers. It is true 
that the Supreme Court of the Free State prior to the 
judgement of the Privy Council held that the treaty 
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provisions could not be altered by the legislature, but it 
is very doubtful whether the court would now uphold 
that view and deny to the Free State legislature powers 
ascribed to it by the Privy Council. Moreover, the court 
is clearly undermanned, and it would be easy to add to 
it members who would uphold the authority of the legis- 
lature. 

Such action, of course, would seem to be a breach of 
the treaty, but Mr. de Valera would be able to appeal 
to the language of the Privy Council which suggests 
that the Statute of Westminster, 1931, was intended to 
give power to supersede the treaty, and in any event a 
dispute on this subject would profit neither side. 

Surely the time has come when a determined effort 
might be made to revise the treaty of 192 1 and to secure 
in economics and politics alike that co-operation be- 
tween the United Kingdom and the Free State which is 
dictated by fundamental considerations of common 
interest. 

22. ABOLITION OF GOVERNOR-GENERALSHIP 
IN THE IRISH FREE STATE 

To the Editor of the Scotsman, June ig^. 

Mr. de Valera’s declaration of intention regarding 
the abolition of the post of Governor-General signifies 
his decision finally to challenge the British Government 
on the treaty issue by securing the acceptance by the 
Irish Free State electorate of a measure which will for 
all purposes of internal government at least eliminate 
the Grown. 

The termination of the office of Governor-General 
as at present constituted is unquestionably desirable. 
The deliberate policy has been adopted of reducing tlie 
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office to a mere farce : the Governor-General’s position 
reflectsdiscreditinsteadofhonouron the Crown. More- 
over, Mr. de Valera raises a fundamental point when 
he asserts that the head of the State should be the 
supreme guardian of the constitutional rights of the 
people. That is the position of the King in the British 
Constitution ; that was the position of the Governor- 
General in the constitutions of the Dominions so long 
as he was appointed by the King on the advice of the 
British Government. When the Imperial Conference of 
1930 turned the Governor-General into the nominee of 
the Dominion Government, it destroyed the parallel 
between the King and his representative, and rendered 
inevitable the decisive action of 1932, when Mr. de 
Valera removed the then Governor-General from office 
in order to secure that he should not be in a position to 
refuse assent to the Bills violating the Constitution which 
the Ministry had prepared. 

What policy will the British Government adopt in 
these circumstances ? It has no legal power to prevent 
the elimination of the Crown from the Free State Con- 
stitution. The Privy Council has ruled that legislation 
contrary to the Treaty of 1921 is valid. We can no 
longer emphasize the sanctity of treaties, when we have 
ourselves deliberately violated, with the conclusive ap- 
proval of the Commons, the most binding of all pacts, 
the League Covenant. Is it not possible now to try to 
secure an accord, based on acceptance of a republic in 
the Irish Free State, with definite agreement for co- 
operation in defence, as suggested by Mr. de Valera? 
If there are adequate reasons against such a proposal, 
surely they must be capable of definite statement. We 
are prepared to negotiate with Germany despite breach 
of treaties. We have made important commercial 
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agreements with the Free Stale. Are wc to continue 
indefinitely to demand Irish .submission to our terms ? 
Is there any substance for which we are contending, 
or is it for a meaningless formula of an unsubstantial 
sovereignly? 
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23. SOUTH AFRICA AND NEUTRALITY 

0 the Editor of the morning post, io April 1Q35. 

General Hertzog has generously placed at the dis- 

osal of his critics the legal opinion on which he has 
istilied his view that the neutrality of the Union in a 
ritish war is possible despite the obligations under- 
iken by the Union in respect of the naval base at 
imonstown.^ 

The legal adviser admits that the Union Govern- 
lent has given an undertaking to keep the naval base 

1 a stale of defence, and presumably also to render 
dual assistance in case of attack. Apart from this 
ndertaking, he holds, Simonstown would be exactly 
1 the same position as Gibraltar, and British rights 
I respect thereof would not affect Union neutrality. 

His view is that, if the Union were to implement its 
bligation of assistance, in the circumstances of the 
ase no Court of International Justice would regard 
s action as a breach of neutral duty. For this propo- 
tion I confess 1 am quite unable to find the slightest 
lodern authority. It is notorious that conceptions 
f neutrality are now drastic, and the proposition 
ontended for seems wholly impossible of serious con- 
deration. 

The legal adviser does not adduce a single modern 
uthority to support his view, but relies on the famous 
pisode of 1788, when Sweden criticized Denmark for 
ffording aid to her enemy Russia under a treaty of 
781 , and on the fact that in 1826 Canning felt entitled 
3 assist Portugal against Spain in pursuance of old 
*eaties. Action of this sort is, as Fauchille says, con- 

* Sec Keith, Lclten on Jmpenal Rtlaltons, pp. 3 SOi 35t. 
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trary to the essential nature of neutrality, and he as- 
serts that in 1788 Russia solved the difficulty even 
then felt by renouncing the use of the troops supplied 
by Denmark. 

I fear, therefore, that General Hertzog is acting under 
a complete misapprehension of the modei*n law of 
neutrality ; possibly conlaet with the British Govern- 
ment on his approaching visit to London may enable 
him to ascertain definitely the prevailing doctrine on 
this question.! 

24. SOUTH AFRICAN NEUTRALITY AND 
IMPERIAL DEFENCE 

To ihe Editor of the Scotsman, 10 June 

The Dominions Secretary has demanded hard think- 
ing on the issue of the preservation of unity of purpose 
in the Empire, and we may justly expect from him a 
determined effort to put his demand into operation. 
The opportunity is afforded by the visit of Mr. Pirow 
to diseuss defenee and foreign relations with the British 
Government. Now, hard thinking clearly demands 
that the Union Government shall be asked to make up 
its mind on the vital issues of neutrality and secession. 
It is quite unnecessary for the Union to abandon its 
claim of absolute sovereignty. The point is that no 
useful plans can be made except on the definite basis 
of an agreement for co-operation under which, for a 
definite period, Britain may count on tire Union’s not 
seeking to put in operation its claim of right to be 
neutral or secede. 

British defence plans for the Empire plainly demand 
that the Navy should be able to reckon on a base in 

^ This visit seems to have Idt him unenlightened , and he seems to 
have converted Genera! Smuts to his quite untenable views. 
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the Union, to which Union forces would render full 
support in case of attack. At present the only agree- 
ment is that of 1921, which was made by a Govern- 
ment which denied the right of neutrality or secession. 
Since then the Statute of Westminster and the Imperial 
Conference have enormously enlarged the ambit of 
Union sovereignty. It is, therefore, urgently necessary 
that the agreement of 1921 be revised and brought up 
to date, and that it be submitted for the approval of 
the Union Parliament. Circumstances have so com- 
pletely altered since it was made that its continued 
validity has been freely called into question in the 
Union. Mr. Pirow himself has been thought to favour 
its abrogation in the past. The overthrow of Ethiopia 
seems to have opened his eyes as well as those of 
General Hertzog and General Smuts to the dangers 
of the situation, and it may well be that he would now 
advocate a formal alliance. Anything else is wholly 
unsatisfactory. Moreover, some further hard thinking 
might lead to the necessary steps to bring the Irish 
Free State into effective treaty relations with the 
Empire.^ 

A very different and quite deplorable outlook is 
suggested by the amazing assurance given by Sir 
S. Hoare at Cambridge that *tlie Empire is a great 
self-contained economic unit founded on common 
principles, and big enough for contentment to grow 
up within its borders ’. Such a dictum is only consistent 
with complete absence of thought or complete igno- 

* From the remarks made by Mr. Pirow on his return to the Union 
it appears that the continuance of the accord of 1921 was ariangcd^ and 
that, therefore, the Union has definitely once more undertaken an obliga- 
tion regarding the British naval base inconsistent with neutrality. British 
aid was also given in planning the improvement of the defences of Cape- 
town, but no question of fixing the naval base there arose. 

F 
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ranee of economics. Does Sir S. Hoare, after years at 
the India Office, really believe that India can flourish 
in a self-contained Empire? Has he never heard of the 
reciprocity treaty between Canada and the United 
States which has crowned the often repeated efforts of 
the Dominion for larger trade ojjportunities? Or does 
he not know that 30 years ago Mr. Joseph Chamber- 
lain fqund that the idea of a self-contained economic 
unit had no appeal to the Colonics ? For economics 
and defence alike the Empire cannot be self-contained. 

25. OUR SOUTH AFRICAN PROTECTORATES 
Britain’s moral obligations 
To the Editor of-me. morning post, 15 March 

It is, I think, most regrettable that General Hertzog 
should have decided to select the occasion of his visit 
to London to take part in the King’s Silver Jubilee 
Celebrations to demand the transfer of the Bcchuana- 
land and Swaziland Protectorates and the Colony of 
Basutoland to the Union. His decision places the 
British Government in a difficult position, since their 
desire to do honour to a welcome guest must conflict 
with their obligation to the people of these territories. 

(i) General Hertzog, I gather, takes the view that 
the Union is entitled to have these territories trans- 
ferred if and when addresses arc presented from the 
Houses of Parliament of the Union under s, 151 of 
the South Africa Act, and that His Majesty cannot 
constitutionally refuse to take action when the request 
is made by the Union Government, 

This contention appears to me to be wholly unjusti- 
fied, both historically and legally. When the power 
was given to the King ‘with the advice of the Privy 
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Council’ to transfer the territories, it was never in- 
tended by the British Government of the day to ex- 
clude its sole right to decide whether transfer was 
expedient. The Union was just being created, and it 
was felt that it would be prudent to provide for the 
terms on which the territories should be administered, 
if transferred i but the British Government could not 
possibly bind itself or any successor to act automati- 
cally on the request of the Union Government. 

It is true that the Royal Executive Functions and 
Seals Act, 1934, of the Union purports to authorize 
the Governor-General in Council to exercise the powers 
of the King in Council under the South Africa Act, 
but I doubt if General Hertzog himself would deem 
it possible to act on this power, which the British 
Government could not recognize. 

TRANSFER WITHOUT THEIR CONSENT 

(2) The question, therefore, is one of the moral 
obligations of the Crown. Has the Crown the right to 
transfer the people of these territories to the control of 
the Union without their consent? The nearest parallel 
is the case of the Indian States, and in their case it 
was definitely laid down by the Indian States Com- 
mittee that it would not be right for the Crown to 
place their relations with it in the hands of the 
Governor-General of India if he were to be advised 
by a responsible Government. Legally His Majesty 
could have ignored this opinion, but in fact it has been 
respected, and morally the position as regards the 
African territories seems to stand on the same footing. 

(3) Moreover, conditions have completely changed 
since 1909. It was then contemplated that the ad- 
ministration of the territories, if transferred, should be 
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conducted on a defined basis, under which the Crown, 
advised by the British Government, would have had 
the right to disallow any legislation of which it did not 
approve. Not only has the right of disallowance of 
Union legislation been formally abolished, but the 
whole structure of tlie relations between the Union and 
the United Kingdom has been remodelled. General 
Hertzog has carried out by the Status of the Union 
and the Royal Executive Functions and Seals Acts his 
purpose of establishing the divisibility of the Grown, 
and the rights of secession and of neutrality, and the 
transferred territories would have to follow the deci- 
sions of the Union,* 

Further, it was still possible to hope in igog that 
the Union would ultimately adopt the doctrine of 
equality of rights for civilized men, but in lieu General 
Hertzog has definitely committed himself to the doc- 
trine of the paramountcy of the interests of the white 
race. No one can suppose that he contemplates main- 
taining in the territories, if taken over, the present 
rule of administration with the view of conserving 
native rights. 

At the very least it seems clear that the appeal of 
Tshekedi Khama should be listened to, and that in- 
quiry by a Commission should precede any decision 
by the British Government. If, on the whole, transfer 
then seems justified, it would have to be arranged on 
terms securing the British Government effective power 
to intervene to preserve native rights, and to prevent 
the territories being removed against their will from 
the suzerainty or sovereignty of the Crown. 

* See Keith> Gomnnmit^ of ih British Empire^ pp. vii, 17, 34, 373, 

and no. 10, ante. 



BRITISH RELATIONS WITH SOUTH AFRICA 69 


a6. THE PROTECTORATES IN SOUTH AFRICA 

EFFECT OF PRIVY COUNCIL JUDGEMENT 

To the Editor of the morning post, g June igss- 
The decision of the Privy Council in the Canadian 
and Irish Free State appeals, inevitable as it was under 
the Statute of Westminster, has a vital bearing on the 
issue of the transfer of the High Commission territories 
in South Africa to the Government of the Union under 
the terms of the South Africa Act, 1909. 

It is no longer open to dispute that the ellect of the 
Status of the Union and the Royal Executive Functions 
and Seals Acts, which General Hertzog had passed 
last year, is to give validity in law to his triple doctrine 
of ( I ) the divisibility of the Crown ; (2) the right of 
neutrality; and (3) the right of secession. The Union 
Parliament is now beyond doubt an absolutely sove- 
reign legislature, incapable of restraint by any external 
power, and incapable of fettering itself. 

It is clear, therefore, that transfer under the Act of 
1909 of the territories cannot be contemplated. The 
scheme of 1909 assumed that the Grown, on the advice 
of the British Government, would have the power to 
disallow any legislation by the Union contrary to the 
principles embodied in the schedule to the Act defining 
the mode of government after transfer. It assumed 
also that the Privy Council would remain accessible 
to the natives, to declare invalid any departure from 
the regime established by the schedule in their favour. 
On transfer now both assumptions would cease to be 
valid. 

The whole matter accordingly must be reviewed de 
novo. The Grown in the Union is distinct from the 
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Grown in the United Kingdom, and the relations of 
the natives with the Grown arc with the Grown in the 
United Kingdom. To transfer control of the territories 
without the assent of their people to the Union would 
be as indefensible as to hand over to the Govei'nor- 
General of India, advised by a responsible ministry, 
control of the Indian States. It may be desirable that 
transfer should lake place, but such transfer should 
clearly be delayed until it can be effected with the 
assent and goodwill of the people affected. 

Before such assent can be expected, it will probably 
be necessary that terms of transfer should be arranged 
between the British and Union Governments, and, 
since such terms cannot under the judgement of the 
Privy Gouncil be made binding in municipal law, it 
will be requisite that an inter- Imperial tribunal shall 
be designated to decide any allegations that the terms 
have not been observed. The lack of an agreed tribu- 
nal has been proved by the case of the Irish Free State 
to be a most serious obstacle to the peaceful settlement 
of inter-imperial controversies. 

27. CROWN PROTECTION OF NATIVE TRIBES 
AND THE BRITISH MADNATES 

To th Editor of the Scotsman, ss April 

Tshekedi and his tribe are essentially in the tight 
when they protest against the inclusion in the Budget 
of the Union of South Africa of ;(’35,ooo for the 
assistance of the native territories. It is an initial 
step towards compelling the consent of the natives to 
incorporation in the Union, and acceptance by the 
British Government means an irrevocable step in the 
path of transfer. It seems to me deplorable that loyal 
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tribes should thus see themselves driven, to submit to 
severance from the Grown in the United Kingdom and 
to being placed under a government which claims, 
with the approval of Parliament, the right of neutrality 
and secession, and which has organized its Air Force 
with the primary view of counteringunrestby bombing. 
Italy, it will be remembered, has not without point 
cited the Union treatment of the Bondelzwarts as a 
precedent. 

If the British Government will not resist the Union 
demand for the native territories, and will not take 
the fair course of promising that they will not be sur- 
rendered without the assent of the majority of the 
natives, how can it be expected to resist the demand 
of Germany for the return of the mandated territories? 
The native territories fell to the British Crown by agree- 
ments freely entered into, which form an obligation of 
honour, seemingly now to be disi’^aixied as completely 
as the British obligations under Article 1 6 of the League 
Covenant. The mandated territories are under British 
control by right of conquest and cession, not by the free 
will of the natives, and the British right to hold them 
rests on no higher foundation than the French right to 
the demilitarization of the Rhineland. If Mr. Churchill 
does not recognize the position, the British Government 
evidently does, and it has brought Mr. Thomas round 
to the position of the Chancellor of the Exchequer. The 
mere fact that Germany treats the matter as one of 
prestige makes her claim far more insistent and dan- 
gerous, and, while it is very painful to contemplate the 
diminution of British authority, there is, after all, some- 
tiling to be said for the maxim of Queen Victoria : * It 
is, I think, important, that the world at large should 
not have the impression that we will not let any one 
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but ourselves have anything, while at the same time 
we must secure our rights and influence.’ What Mr. 
Thomas might profitably consider is whether any 
effective measures can be provided to safeguard 
native interests in any territories which are transferred, 
whether to Germany or the Union. 


88. THE SOUTH AFRICAN FRANCHISE 
To the Editor of the spectator, 15 May ig^S. 

The Duke of Montrose’s letter on the South African 
franchise assures us that the movement among the intel- 
ligentsia of the Universities of South Africa in favour 
of a broad-minded policy in native matters is on a level 
with the devotion of Oxford to the Red Flag. This 
view demands careful consideration, for the one serious 
argument recently adduced by Mr. Curtis in his effort 
to induce us to surrender to the tender mercies of the 
Union the native territories was that this movement 
was a growing power and would, in due course, vitally 
affect the Union outlook. I am bound to say I was, 
from what I have seen of Union nationals in this 
country, dubious regarding the value of this conten- 
tion, and I am not surprised to learn of the Duke’s 
opinion based on thirty-six years’ intimate association 
with the country. 

The Duke, however, seems to have missed the whole 
point with regard to the franchise. No person in his 
sane senses has ever contemplated a common franchise 
for black and white at the present day. The principle 
which was at stake in the recent legislation was whether 
the Union should abandon definitely the maxim of 
Cecil Rhodes of equal rights for all civilized men, or 
should adopt the view that colour forms an impassable 
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bar between Union nationals. When the Union was 
formed, it was agreed to maintain the native franchise 
in the Gape, which was definitely narrowly limited to 
secure that those who enjoyed it were worthy of it, and 
to safeguard it. The British Government and Lord 
Selborne would gladly have seen the beginnings out- 
side the Cape of a native franchise leading up gradually 
after many years to the full franchise for civilized 
natives, and Lord Selborne (the Duke has forgotten the 
facts) pressed this vainly on the Convention which 
framed the constitution. When the constitution was 
enacted by the British Parliament, it was in the hope 
that the principleof Rhodes would gradually triumph, 
and that natives would receive more just consideration 
as time passed. In fact, of course, native policy has 
become increasingly more oppressive, and finally, by 
taking away the Gape native franchise as it existed, the 
doctrine of racial inferiority has been stereotyped. 

I confess I cannot understand the view of the Duke 
that the franchise question and miscegenation are com- 
bined. Miscegenation came into being inevitably as 
soon as the first settlement of the country took place, 
and depends on causes wholly alien from the franchise. 
Nor can I understand his naive faith that the Union 
House of Assembly will not turn down recommenda- 
tions made by a Council of Native Representatives 
without very good reason. A legislature, as the whole 
of British experience here and overseas proves, looks 
after the interests of those who vote for it, and native 
representation in the House will be negligible. If the 
Duke will study the history of the native question since 
Union, he will find that the House has had before it 
sound advice in abundance, but that the narrow inter- 
ests of the European population have always carried 
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the day. How the existence of a Council will prevent 
the colour question arising, I confess I am totally un- 
able to understand. 

The practical importance of the decision of the 
Union is that it places the question of the ti'ansfer of 
the native territories in a new light. That transfer was 
contemplated in igog on the basis of an ultimate settle- 
ment on the Gape lines of the franchise issue, a vote 
for civilized Africans, and of conditions to secure full 
control by the British Government of the maintenance 
of the system of administration provided in the schedule 
to the South Africa Act. The possibility of such control 
has admittedly been swept away by the Statute of West- 
minster, igsi, and the Union has definitely committed 
itself to the doctrine of disabilities based on race as 
final. Small wonder if the natives of the territories are 
deeply perturbed at any prospect of transfer to the 
Union. 

29. THE FRANCHISE AND THE TRANSFER OF 
THE NATIVE TERRITORIES 

To the Editor of the spectator, 6 June ig^G. 

The Duke of Montrose has added to his error re- 
garding Lord Selbornc’s views which I corrected in 
your issue of May 22 ‘ a much more amazing error 
regarding those of Cecil Rhodes. The only excuse I 
can imagine is tliat he wrote his political articles at 
Groote Schuur in the days before Rhodes made his 
great advance and enunciated his doctrine of equal 
rights for all civilized men. But before depriving 
Rhodes of his due meed of honour he should have con- 
sulted one or other of the excellent biogi'aphies of that 
^ Sec no. 98 , ante. 
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statesman. As Rhodes had an infinitely greater know- 
ledge of natives civilized and uncivilized than any one 
in this country, I am perfectly content to rely on his 
judgement. 

The Duke has once more completely missed the 
point regarding the franchise and miscegenation. He 
really should know that the miscegenation started under 
the Dutch regime, when no votes were given to white 
or blacky that it persisted in the Cape under the 
British regime under Crown Colony Government; 
and that it existed in the Dutch Republic when votes 
were refused to natives. It is perfectly clear that the 
franchise and miscegenation have nothing whatever 
to do with each other in British South Africa, and an 
elementary knowledge of the history of the Portuguese 
Empire would suffice to prevent any attempt to deduce 
conclusions from Portuguese Africa. 

There is, of course, no ‘Gape legislation’ in question. 
The Cape Provincial Council has no legislative power 
as to the franchise. The Union legislation does destroy, 
and if the Duke had troubled to read General Hertzog’s 
explanation of it he would have seen that it was in- 
tended to destroy, the one matter in the Union in which 
there was a remnant of equality between white and 
native. As the Duke from his disastrous excursion into 
Scottish Nationalism has just found refuge in Liberal- 
ism, it is singularly unfortunate that his new leader 
in the Lords should, when the South Africa Act, igog, 
was being passed, have committed himself and the 
whole party to the just and honourable view that the 
Cape native franchise, based on property and educa- 
tion tests, should be preserved as the true line of 
development. I hardly imagine that the new recruit 
will alter the settled Liberal view, and still less do I 



76 IMPERIAL ILLATIONS 

imagine that he speaks for Scottish Nationalism on the 

subject. 

The Duke’s reference to my ‘dubious’ sneers at 
tlie quality and * narrow interests ’ of certain Union 
Nationals he happens to have met is absolutely inex- 
cusable. What I did say was that from what I had seen 
of Union Nationals I was dubious of Mr. Curtis’s con-^ 
tendon regarding the growth in the Union of a broad- 
minded policy in native matters, and that in this view 
I agreed with the Duke. To convert this into a ‘ dubious ’ 
sneer at the quality of Union Nationals I had met goes 
beyond the Duke’s usual margin of inaccuracy. 

As regards the transfer of the Native territories to 
the Union, argument with the Duke may be deferred 
until he again visits South Africa and learns by in- 
spection the vital fact that the Bechuanaland Protec- 
torate is not surrounded, as he alleges, by the territory 
and jurisdiction of the Union Government, and that 
Southern Rhodesia has views on the issue. In the 
meantime he might suggest to Lord Crewe that the 
pledges which, with the express approval of King 
Edward VII, he gave to the natives of the territories 
are to be ranked with the ‘ egregious mistakes made 
by well-meaning people at home’. Or can it be that 
he has joined the Liberal party without knowledge of 
its position in this matter? Many Scottish National- 
ists, I am glad to say, believe in keeping faith with 
natives.’ 

' The issue of transfer was raised by General Hertzog in the Union 
Farliaznent on June rr, when he announced that the Union would 
probably take over the administration of Swaziland in two years’ time 
and tliat of the other tcriitorica at no distant date. It docs not appear 
that the natives of Basutoland or the Bechuanaland Protectorate liave 
been consulted on this project, which clearly menaces their future. 
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30. THE TRANSFER OF THE NATIVE 
TERRITORIES AND THE SOUTH 
AFRICAN FRANCHISE 

To the Editor of the spectator, sj June igjS. 

The Duke of Montrose has characteristically made 
no apology for the misrepresentations of the views of 
Lord Selborne and of Cecil Rhodes of which I have 
convicted him, but instead has given a further exhibi- 
tion of his infinite capacity for error, which has made 
him so damnosa a hereditas to the cause of Scottish 
Nationalism, by attacking the Professor of History in 
Edinburgh University under the impression that he 
is attacking me. 

The Duke evidently knows nothing about the policy 
as regards the Native Territories in South Africa of 
the party which has had the honour of receiving his 
accession. If he will for once take the elementary 
precaution of ascertaining facts before making allega- 
tions, he will find that his party is pledged to the 
policy that the territories shall not be transferred to 
the control of the Union tmtil after full consultation 
of the natives affected and of the House of Commons. 
Moreover, the whole issue was elaborately discussed 
by the two Governments last year, and the decision of 
the British Government, which is to the same effect, 
has been notified. In the face of these notorious facts 
it is absurd to say that the people on the spot ‘ will 
take over the Native Territories and govern the country 
without help or gratuitous advice from us 

General Hertzog has renewed native unrest by his 
assertion on June 1 1 that the Union would take over 
Swaziland in two years and later Basutoland and 
Bechuanaland. The case of Swaziland is of minor 
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importance, but the other two territories stand in a 
very different position. The Bcchuanaland chiefs on 
June 12 at once reiterated their desire to remain in 
direct relations with the King, and the Bamangwato 
have unhesitatingly rejected the 35,000 loanfor water- 
supplies included in the last Union budget. Native 
opinion is clearly as bitterly opposed as ever to transfer. 

On the legal issue it ought to be pointed out that 
the only method by which transfer to the Union can 
be effected is by the exercise of a very doubtful power, 
the right of the Crown to transfer the right of pro- 
tection and the authority connected therewith to a 
totally distinct sovereignty, that of the Union of South 
Africa. If the King can do so without the consent of 
the tribes, then he equally has the right to transfer 
to the control of the Central Government in India, 
when it becomes responsible to the electorate, the 
rights he has of protection over the Indian States. 
In the case of the States the Indian States Committee 
recognized that such action would be unconstitutional 
and unjust, and there is no ground to distinguish the 
two cases. It is morally and constitutionally binding 
on the King not to transfer these territories except 
with the assent of the majority of their people. Un- 
fortunately the native policy of the Union, including 
the decisions as to the native franchise, has rendered 
the natives more than ever justly suspicious of transfer. 

1 must add that, so long as the Union claims the 
right of secession and neutrality at will, for which the 
legislation of 1934 provides fully the means, it seems 
to me impossible to transfer to the Union natives who 
have put their faith in Qpcen Victoria and her suc- 
cessors. We are not really compelled to subordinate 
our policy to the will of the Union. 
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31 . THE RESERVE POWERS OF THE GROWN 
SJtdyigsG. 

It is the thesis ’ of Dr. Evatt, a Justice of the High 
Court of Australia, that the reserve powers of the 
Grown, whether in Great Britain or the Dominions, 
are dangerously wide, especially from the point of 
view of political Labour, and that they should be 
defined. The points concerned are the right to refuse 
a dissolution, to dismiss Ministers possessing the con- 
fidence of the majority of the elected Assembly, to 
insist on a dissolution against the will of Parliament 
and Ministers, to refuse assent to legislation, and in 
the case of the United Kingdom to create peers. There 
is also uncertainty regarding the relation of the Prime 
Minister to other Ministers. He argues that it would 
be possible to define by legislation the principles which 
should govern these matters, and authorize the Courts 
or specially constituted tribunals to deal with alleged 
violations of these principles, conferring on them the 
right to issue mandamus or injunction against the 
Grown. 

It is clear, of course, that there is no chance of the 
project of Dr* Evatt being given effect under present 
conditions. He himself fails to present us with the 
concrete proposals which would have to form the basis 
of intelligent discussion, and it is far from clear that 
he has even taken the preliminary step of formulating 
them for himself. The whole matter is really reduced 
to an absurdity by Professor Laski’s conclusive dictum 
in his Foreword ; he approves definition, but adds : 
*No action can be taken which does not command 


' Thi King and hts Dominion Governors ( 1936 ). 
Q 
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the full and unfettered assent of political parties both 
here and in the Dominions.* That such assent will 
be forthcoming at any date we can foresee may be 
ruled out. It need only be added that it would be a 
very grave error to entrust power to control such issues 
to the ordinary Courts. Human nature being what 
it is, the inevitable result would be that judicial ap- 
pointments would be made with definite regard to 
the value of having a political partisan on the Court, 
and the Court itself, if called upon to decide a difficult 
political issue, might easily lose prestige with the sup- 
porters of the party injuriously affected by its decision. 
The creation of a special tribunal would raise the 
utmost difficulty, and Dr. Evatt makes no concrete 
suggestion on this head. There can be little doubt 
that the general view in legal and political circles alike 
is sound ; there is room in a Constitution for reserve 
power, and it should be exercised by an authority 
above party, but not a Court. It is extremely signifi- 
cant that Mr. de Valei'a, who destroyed the indepen- 
dent authority of the representative of the Crown 
when he dismissed the Governor-General in iggs lest 
he should carry out his Constitutional duty of refusing 
assent to an Act violating the Constitution, has now 
declared in favour of an elected head of the State 
charged with the duty of maintaining the Constitu- 
tion from violation. In the United Kingdom we have 
happily a hereditary monarch whose right and duty 
in this regard are beyond dispute ; in the Dominions 
the unfortunate initiative of the Commonwealth in 
securing in 1930 the right to appoint the Governor- 
General, unwisely concurred in by the British Govern- 
ment and the other Dominions, has created a position 
in which the head of the Government is deprived of 
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all real power to protect the people from the possible 
tyranny of Parliament and Ministers. It is curious 
that there was such complete blindness at the Imperial 
Conference of 1930 to the grave blow dealt at the 
conformity of Dominion Constitutions to the British 
type, but it must be remembered that the driving 
power at that Conference was derived from non-British 
participants, the representatives of the Union of South 
Africa and the Irish Free State, and from the exponents 
of Labour views in the United Kingdom and Australia. 
It is satisfactory to see that, if tardily, recognition is 
being accorded to the grave error then made. 

As Dr. Evatt’s remedies are impossible, we can only 
fall back on the effort gradually to establish conven- 
tions governing the matters in conflict. But the task 
is not facilitated by Dr. Evatt, for he is far from satisfied 
with the prevailing doctrines, and suggests new views, 
which outside Labour circles are hardly likely to gain 
much support. Curiously enough he is anxious to 
belittle the significance of the King’s grant of a dis- 
solution to Mr. MacDonald in 1 924 ^ without exploring 
the possibilities of obtaining another Ministry able to 
carry on the Government without a dissolution, and 
to support the unfortunate suggestion of Mr. Asquith 
that in such a case a dissolution need not be accorded. 
This is to ignore the fundamental principle that the 
electorate should be sovereign, and that, when its will 
has been ineffectively expressed as in 1923, it is in the 
public interest to ascertain definitely its wishes. Only 
under very exceptional conditions can it be right to 
refuse a dissolution ; and as again.st Mr. Asquith, whose 
views necessarily were deeply affected by consideration 
of the future of his party, it is necessary to insist that 

’ pp- 65-9- 



84 IMPERIAL RELATIONS 

the prime duty of the Grown is to accord a dissolution, 
and that only as a last resort is it proper to seek to 
secure an alternative Ministry to evade the decision 
of the people. Happily, for the soundness of this 
view as against that of Dr. Evatt, there is conclusive 
Australian authority in the action of Sir Isaac Isaacs 
in 1931 in granting Mr. Scullin a dissolution, when 
he expressly approved my views.' 

On the episode of Lord Byng^ Dr. Evatt has a novel, 
but very unacceptable theoiy. I held at the time, and 
Mr. Mackenzie King adopted my view, that Lord 
Byng should have given him a dissolution, since the 
King would have done so in similar circumstances 
in the United Kingdom. The Canadian electorate 
affirmed the position of Mr. King, largely, in the 
opinion of many observei's, on this constitutional 
ground, and the Imperial Conference of 1926 expressly 
assimilated the position of the Governor-General to 
that of the King, This seems clear enough, but Dr. 
Evatt has a different view. Lord Byng, he holds, did 
not err in refusing a dissolution to Mr. King, but in 
his attitude to Mr. Meighen*s request for one. He 
should have declined it and recalled Mr. King. But 
this suggestion is remote from the realities of life. 
All the conclusive arguments in favour of granting 
him a dissolution were urged on the Governor-General 
by Mr. King, but Lord Byng was unconvinced and 
placed himself in the hands of Mr. Meighen, who 
accepted responsibility for his action. Thereafter Lord 
Byng could reftise Mr. Meighen’s demand for a dis- 
solution only by the humiliation of going to Mr. King 
and begging him to forgive his error and to undertake 
to accept responsibility for his refusal of a dissolution 
‘ pp. 236, 037- * pp. 55-64. 
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to Mr. Meighen. No one could expect an English 
gentleman, least of all the victor of Vimy Ridge, thus 
to act, and Lord Byng in fact remained steadfast in 
his decision, erroneous as it was ; had he done other- 
wise, his position in Canada would have been un- 
tenable. 

It is regrettable also to find in Dr. Evatt a critic of 
the famous decision of Sir P. Game to dismiss Mr. Lang 
for his refusal to obey the law.’ For most people the 
emphatic approval of the dismissal by the electorate 
immediately after seems conclusive, unless we accept 
the dangerous doctrine that a Ministry once elected 
is above all control, except by the Courts in so far as 
they can act. Dr. Evatt admits that the Premier was 
definitely defying a Proclamation of the Governor- 
General of the Commonwealth whose legality was 
accepted by the great body of legal opinion in Australia, 
and is in my view beyond shadow of doubt. He was 
precipitating a most dangerous dispute between federal 
and state authority, and, as the Governor rightly con- 
jectured, was running deliberately and knowingly 
counter to the will of the electorate. His action, more- 
over, was threatening to ruin the credit of the whole 
of Australia overseas, and if persisted in the gravest 
injury to the Australian financial position might result. 
To say that in these circumstances the Governor should 
have left the matter to the Courts is to ignore realities, 
and to forget the heavy weight of responsibility which 
the Governor would have had to bear for the flagrant 
violation of the laws which the Constitution makes 
expressly binding on him as well as on his Premier. 
It is to the credit of Sir P. Game that he ignored the 
advice even of so high an authority as Sir Harrison 

’ pp. 157-^4- 
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Moore to act earlier, and tliat he wailed until he could 
strike a decisive blow for respect for law and the funda- 
mental interests of the people of New South Wales. 

It is even more regrettable to find Dr. Evatt ap- 
proving the action of the Acting Governor, and later 
the Governor of Tasmania, in assenting to Bills to 
which the Legislative Council had not agreed. > The 
position is exactly the same as if the King were to 
assent to a Bill without assuring himself that it had 
been passed by the House of Lords or under the pro- 
cedure of the Parliament Act, 1911. Such action by 
His Majesty is inconceivable, and it should have been 
equally inconceivable in Tasmania. Dr. Evatt argues 
that the issue of the legality of the measures assented 
to could have been tested in the Courts, but he must 
know that the contemporaneous opinions of the leading 
Australian lawyers were agreed (i) that the Acts were 
invalid and the assent improper, and (2) that to 
challenge the Appropriation Act in its operation would 
be difficult for technical reasons and plainly politically 
inexpedient. The gravity of the situation was increased 
by the fact that the Acting Governor was also Chief 
Justice, and therefore a person from whom the fullest 
respect for law was to be expected. I had always 
understood that the episode was regarded in Australia 
as indefensible, and it seems to me deplorable to find 
that so fatal a breach of the rule of law is defended 
by a justice of the High Court. Happily in this case 
also one can appeal to the very different attitude of 
Sir Isaac Isaacs,* who, when asked to approve regu- 
lations of possibly doubtful validity, satisfied himself 
before making them of their prim facie validity in 
law, as afterwards confirmed by the High Court. It 

‘ pp. 178-84. » pp. 185-9. 
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seems to me an elementary principle that no man, 
and certainly not a Governor, has any right to do 
what he knows to be illegal, and that Dr. Evatt’s views 
may prove destructive, if acted on, of the rule of law. 

There are many other matters on which it is im- 
possible to agree with Dr. Evatt. He doubts the sug- 
gestion I made in 1933 that s. 4 of the Statute of 
Westminster, 1931, cannot in strict law bind the British 
Parliament, but in 1935 Lord Sankey expressed the 
same view as a matter of abstract law.i He suggests 
that the Union of South Africa Parliament, despite 
the Statute, may be able to fetter its own future free- 
dom, but the Privy Council has definitely negatived 
that view, ^ and its decisions still bind the Union Courts. 
He ignores the vital importance of the power of the 
Union Government to select and remove its Governor- 
General, suggesting that he might still dismiss a Mini- 
stry as did the Governor of New South Wales, and 
forgetting the vital point that Sir P. Game in 1932 was 
neither chosen by, nor liable to removal at the will 
of, the New South Wales Government. This error is in 
accord with his tendency to assimilate the position of 
the States to those of the Dominions. In doing so he 
ignores the essential criterion, usage. In theory there 
is no sound reason, as I pointed out in 1916, for dif- 
ferentiating the cases ; but it is the business of students 
of the Constitution to accept facts, and the Imperial 
Conference Resolutions of 1926 and 1930 could have 
no effect on the States because they were arrived at 
without their sharing in them. The States are not 
dependent on the Commonwealth, and it is impossible 
to alter the constitutional rules affecting them without 

^ BriHsh Coal Corporation v. The King^ [1935] A.G. 500, 525. 

* Moore v. AU.-Gen,for Irish Free State^ [1935] A.G. 484, 
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consulting their wishes, and the British Government 
has indicated reluctance to make changes for one State 
only. The position of the Canadian ]?rovinces is the 
same. Dr. Evatt may think that the rules affecting 
Canada should be applied therein, but that is a matter 
to be decided by the Provinces and the Dominion which 
appoints and removes the Lieutenant-Governors, 
and they may not agree with the view of British or 
Australian jurists. 

It is natural that Dr. Evatt in writing of British 
practice should be less interesting than when com- 
menting on Australian issues from the Labour party 
standpoint. A curious assertion < that the House of 
Commons does not meet between July and April 
vitiates the argument based thereon, and the author’s 
views of the crisis of 1 93 1 are unduly biased by I'cliance 
on the point of view of the Labour party. It is quite 
impossible to accept the suggestion of Mr. Woolfs 
that the precedent might be developed so that the 
Crown might be used to break down the democratic 
system of party government and to introduce a system 
not materially different from a dictatorship. These 
suggestions come from the error of failing to distinguish 
between the conduct of the Prime Minister and the 
King. It may well be held that a Prime Minister who 
has by the financial policy which he has allowed his 
Cabinet to adopt brought the country into imminent 
financial danger of a grave kind was not morally 
entitled to repudiate bis responsibility and throw his 
colleagues to the winds, issuing from the crisis as the 
head of a National Government. Lord Parmoor’s 
judicious condemnation of his action is doubtless just. 
But the position of the King was very different. It 
* p. 114. * p. II. 
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was his duty to secure for the country a Ministry 
which most swiftly would restore financial security, 
and avert if possible what was then believed to be the 
serious injury of the suspension of the gold standard. 
When it appeared that this could best be accomplished 
under the reconstruction of the Ministry by Mr. Mac- 
Donald, he was fully justified in adopting this course 
of action. We cannot seriously contend that he should 
have excluded Mr. MacDonald from office, and unless 
we do so we cannot justify any criticism on the pre- 
cedent as leading possibly to dictatorship or even 
agree that there is any suggestion in the incident of 
theories of constitutional form being adjusted over- 
night to suit the interests of Conservatism. The diffi- 
culties of the King are so patent that it is most 
important that no criticism should be passed on royal 
action unless it be really justified. It should have 
been recorded that Lord Passfield, no mean judge and 
himself a sufferer from the crisis, bore generous testi- 
mony to the entire correctness of George V’s action 
throughout. * 

Further correction of errors is perhaps unnecessary, 
but the general criticism must be made that the author 
does not realize sufficiently the evolutionary character 
of responsible Government, and that with the passage 
of time what was once proper ceases to be so. He 
fails also to remember that the Imperial Conference 
of 1926 could not change constitutional law ; it pre- 
sented a programme which was worked out in 1929- 
30 in a sense which might seriously have perturbed 
statesmen who accepted the findings of 1926. He 
forgets also that the passing of the Statute of West- 
minster, 1931, was vital in law; indeed, so much so 

* See my full treatment in The King and U\e Imperial Crown (1936). 
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that Australia and New Zealand have so far refused 
to adopt its terms. In particular the Irish Free State 
and the Union of South Africa have introduced a 
revolutionary change in their establishment of direct 
relations with the Crown, the final result of which 
may well be the vital change in the structure of the 
Commonwealth. Failure to remember these facts' 
has resulted in the author’s repeated attempts to show 
inconsistency of view on my part, forgetting that the 
matters in question arc determined by the acts of 
politicians and the Grown, and that it is the business 
of constitutional lawyers to accept the faii accompli^ 
even if they reserve the right to criticize and to suggest 
other lines of development. Indeed, from Dr. Evatt’s 
insensitiveness to constitutional developments one 
may deduce a further argument against entrusting to 
judicial hands the delicate work of adjusting political 
action to emergent circumstances for which precedent 
is lacking. 

* Treated in full in my Gavemmetits of the British Empiu (^935)* 
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32 . BRITAIN AND EGYPT: THE RESTORATION 
OF THE CONSTITUTION 

To the Editor of the Scotsman, 75 November IQ35. 

It may be hoped that the British Government, streng- 
thened by a fresh mandate from the country, will not 
repeat the errors of Mr. Lloyd George’s Government 
in regard to Egypt. At that time the preoccupa- 
tions arising from the war settlement were allowed 
to serve as a reason for postponing the due handling 
of the grievances of the Egyptian people, and it will be 
most unfortunate if the war between Italy and Ethiopia 
is permitted to excuse delay in conceding a reasonable 
settlement regarding the restoration of constitutional 
government to Egypt. 

It must be remembered that the British right of 
intervention regarding the constitution rests on a very 
slight basis. The British Government, when it declared 
the independence of Egypt in 1922, made no reservation 
on this head, and indeed could not have done so with 
any appearance of consistency. Any right it has to 
intervene must be justified on the ground that it is im- 
possible to safeguard those interests which were retained 
under the declaration of 1 922, without interfering in the 
constitutional arrangements of Egypt. The position 
is clearly very delicate. The constitution of 1923 can- 
not be pronounced as in theory unsound, for it was 
permitted to take effect by the British Government, 
and the only argument must be that it is incapable of 
successful operation in practice. It adds to the diffi- 
culty of the British Government that it permitted the 
enactment of the Constitution of 1930,* which is open 

< This was illegally enacted by royal authority to restrict the exercise 
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in theory to the gravest objections, and which it now 
admits to have proved universally unpopular. It is a 
vei7 grave position for the British Government to resist 
the proposal of the Egyptian Government with the 
assent of the King to restore a Constitution to whose 
introduction it itself assented in 1923, and which, un- 
like that of 1930, is frankly democratic. 

It will be most unwise if the British Government 
contents itself with a veto on democracy and a vague 
suggestion of future adjustments.' Egypt should be 
plainly informed to what points in the Constitution of 
1923 the United Kingdom cannot now assent, and sug- 
gestions should be made for their amendment with a 
view to the early restoration of constitutional govern- 
ment. What can remain over for settlement is the 
adjustment of the reserved matters of 1922, for their 
bearing on constitutional government in Egypt is 
plainly remote. 

33. BRITISH TREATY RELATIONS WITH EGYPT 
To the Editor of the Scotsman, December ig^s. 

It is earnestly to be hoped that the British Govern- 
ment will take advantage of the chance which now 
appears to be afforded of securing a settlement of re- 
lations with Egypt, and that Sir Samuel Hoare will not 
repeat the error he made in objecting to the restoration 
of the Egyptian Constitution of 1 923, a matter in which 
the British Government had no right of intervention 
under its own Declaration of 1922. That Constitution 

of the franchise by supporters of the Wafd ; in consequence that party 
refused to take part in the elections of 1931. 

‘ This policy was announced by Sir S. Hoare, Nov. 9, 1935, causing 
deep resentment in Egypt and resulting in a coalition of parties to resist 
this illegal intervention. 
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is a perfectly reasonable instrument, and the only alter- 
native to its restoration was autocratic rule. To con- 
struct a Constitution which would refUse power to those 
preferred by the majority of the people, as Sir Samuel 
Hoare seems to have wished to do, would have been 
wholly incompatible with the principles professed by 
this country, and contrary to the best interests of 
Egypt. 

The draft treaty of 1930 is doubtless not without 
imperfections,' but, taken on the whole, it offers a real 
chance of establishing between Egypt and this country 
a lasting alliance within the framework of the League 
of Nations and of securing the maintenance of British 
control in the Sudan. Doubtless it could not well be 
brought into immediate operation, but it would cer- 
tainly be foolish to refuse immediate discussions. As 
has been admitted by responsible authorities, many of 
our difficulties in Egypt were caused by the refusal of the 
British Cabinet at the close of the war forthwith to take 
into consideration Egyptian demands, and it would be 
deplorable if the error were now to be repeated. 


34. THE ESSENTIAL PROVISIONS OF 
A NEW TREATY 

To the Editor of the Scotsman, 24 January 1936. 

May I point out that the failure of the negotiations of 
Mr. MacDonald’s Ministry in 1930 with Nahas Pasha 
for a treaty was due, not to internal difficulties, but to 
the insistence by that statesman on concessions regard- 
ing the Sudan, which it was felt impossible to make ? 
It was, however,.mostfortunate that the proposed treaty 
did not become operative, for there is little doubt 
^ Lord Lloyd} Egypt sime Ctomr^ ch. xviii. 
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that its provisions for safeguarding British communica- 
tions were inadequate, and that the present negotiations 
must he based on a definite recognition that full and 
effective means to secure this British interest must be 
provided for. It ought to be possible to secure an 
accord, if Egyptian statesmen are sensible. The attack 
by Italy on Ethiopia should serve to remind them of 
the importance of securing the alliance of the United 
Kingdom, whose friendship is essential to safeguard 
Egypt against interference with the receipt of the sup- 
plies of water necessary for her prosperity.' 

On the other hand, Egypt is certainly entitled to be 
set free from the burdensome and unjust system of the 
capitulations from wliich Turkey has emancipated 
herself. The extension of the jurisdiction of the Mixed 
Courts affords an easy method of getting rid of the 
chaos of jurisdictions without risk of injustice to 
foreigners, and it is impossible to justify the present 
restrictions on the legislative competence of Egypt. 
Moreover, the removal of these obstacles to the due 
exercise of Egyptian sovereignty would render it pos- 
sible to place on the Egyptian Government alone full 
responsibility for the security of foreigners in Egypt. 
Nothing is more unsatisfactory than the present system 
under which an indefinite obligation remains with the 
British Government. 

As regards the Sudan, Egypt has already been as- 
sured of terms which meet all her needs on the subject 
of water-supply, and it would no doubt be easy to 
arrange terms as to immigration and settlement. It is 

* In July it was announced that in a large mcaflui*c agreement had 
been reached on the military issue, the British Government conceding 
the position that the occupation should be terminated in the sense that 
British tioops sliould be removed from Cairo and placed in positions 
diicctly connected with the defence of the Canal i 
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clear that the essentials of sovereignty must remain in 
British hands, and that no substantial concession can 
be made on this score. The question of the contribution 
now made from Egyptian revenues may have to be 
reconsidered, but against this must be set the great 
saving of cost to Egypt in the matter of her own ex- 
ternal defence under a system by which the burden of 
securing her from external aggression is mainly as- 
sumed by the British Government. There is, however, 
room for accommodation, and, now that the unfortu- 
nate attempt of Sir Samuel Hoare to interfere in the 
question of the restoration of the Constitution has been 
wholly abandoned, the way should at last be open for 
a lasting accord to replace the present wholly unsatis- 
factory position. 


H 




(/) THE BRITISH 
MANDATE FOR PALESTINE 



35. the new constitution FOR PALESTINE 
To the Editor of the Scotsman, pj March 

I hardly expected to find at the present moment so 
strong an advocacy in the House of Commons of the 
breaking of a solemn obligation, imposed alike by the 
Covenant of the League of Nations and the mandate 
for Palestine, to further the gradual development of 
self-governing institutions in that country. But the 
most surprising thing of all is the attitude of Mr. Chur- 
chill and of Sir Archibald Sinclair. Mr. Churchill has 
conveniently forgotten that, at the very outset of the 
new regime, when he was Secretary of State for the 
Colonies, the British Government deemed it its duty 
to pass an Order in Council providing for the creation 
of a Legislative Council in which the Moslems were to 
have eight elected members as against two for the Jews, 
and that this project was only abandoned because of 
Moslem opposition, based on the ground that the Con- 
stitution deprived them of the self-government which 
they deemed to be their right. Sir Archibald Sinclair 
seems equally to have forgotten that the High Com- 
missioner under whom this scheme was prepared was 
the ablest Jewish politician of our day, and the best 
representative of Jewish interests. Sir Herbert Samuel. 
Neither Mr. Churchill nor his successor, the Duke of 
Devonshire, admitted for a moment the validity of the 
argument that the creation of the Legislature would in 
any way hamper the carrying out of the terms of the 
mandate in favour of the establishment of a Jewish 
National Home. 

Since 1922 the position has enormously changed in 
favour of the Jews, who have grown from being about 
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a tenth to being a quarter of the population, and in 
the Legislature the seats proposed to be allotted to them 
number now seven, as opposed to eleven for the Arabs. 
The Legislature is also so composed as utterly to nega- 
tive any idea of Arab supremacy therein, and it will, 
of course, have no control over the executive. More- 
over, the terms of the mandate will override all the 
proceeding^ of the Legislature. No more modest effort 
to carry out the plain duty of the British Government 
can well be imagined. In the adjacent Transjordan 
territory the Organic Law provides for the existence 
of a Legislature of sixteen elected to six official mem- 
bers, and no person will seriously suggest that the Arabs 
of Palestine are inferior in political capacity to those 
of Transjordan. 

The British Government has two clear obligations 
to honour it has, as the figures of population prove, 
worked loyally to establish a Jewish Home ; Sir Arthur 
Wauchope deserves well of the Jewish people, and his 
considered judgement, which merely repeats that of 
Sir Herbert Samuel, that the pledge to develop self- 
government must be honoured, will be regarded as 
conclusive of the expediency of action at the present 
time by all those who realize the grave burden of re- 
sponsibility which he bears, and his unique opportunity 
of gauging the situation. 

Those who support so intemperately extreme Jewish 
claims must surely forget that they are affording a 
dangerous ground of justification for the deplorable 
anti-Jewish movement now disgracing European poli- 
tics. They are playing directly into the hands of those 
who contend that Jews and Nazis alike are devoted 
to the principle of racial superiority and domination, 

‘ See Keith, iMUrs m Mptrial BdaHons, igiS^isss, PP. 3>9, sao. 
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and deny that equality to which this country still re- 
mains true in principle. If the Jewish claim is that a 
Legislature must not be conceded until Jews are in 
a majority, it seems to me morally indefensible; if the 
claim is merely that the British Government must 
retain full power to carry out the establishment of a 
National Home, the answer is that under the proposed 
Constitution this is absolutely secured, for the safe- 
guards therein are even more eifective than those which 
satisfied Sir Herbert Samuel. 

36. JEWISH OPPOSITION TO THE NEW 
CONSTITUTION 

To the Editor of the Scotsman, sy March /53d. 

Your correspondent’s apologia for Jewish opposition 
to the creation of a Legislative Council in Palestine 
suffers from the fundamental error that it treats the 
mandate as intended primarily for the establishment 
of a Jewish National Home, and only so far as may be 
compatibly therewith for the development of self- 
governing institutions. If that were so, it would doubt- 
less be convenient to wait until the Jews outnumbered 
the Arabs before establishing a Council. 

But, as your correspondent, like Mr. Churchill and 
Sir Archibald Sinclair, forgets, the mandate had a 
double purpose, a fact dictated by the obligations 
which the British Government had assumed towards 
the Arabs and the Jewish people. It imposed on the 
British Government two equal obligations, however 
illogical the combination might be, and the contem- 
poraneous action of the British Government proves 
that it deemed itself both bound and competent to give 
effect simultaneously to both. Tliis decision was not 
taken without full knowledge. The determination was 
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shared by Mr. Churchill, who, in the recent debate, 
rightly stressed his personal acquaintance with the 
issues between Arabs and Jews, and by Sir Herbert 
Samuel, the ablest and wisest representative of Jewish 
interests who could have been found. They knew how 
bitter was Arab resentment of the establishment of a 
Jewish Home, yet they felt that they must set up 
a Council, and give in it eight seats to the Arabs as 
against two to the Jews. To ignore these facts is idle ; 
to explain them away impossible. 

For the British Government now to reinterpret the 
mandate and to rule that a Council cannot be set up 
until the Arabs welcome the Jews would be a clear 
breach of faith. It is quite impossible to accept as valid 
the argument that the presence of eleven Arabs on a 
Council of twenty-eight could hamper Jewish immigra- 
tion, over which the High Commissioner will retain 
unfettered authority. It is not even proposed to give 
the Council any authority over the executive, and every 
consideration has been shown for Jewish interests by 
according to the Jews seven seats, which is largely in 
excess of the number to which the strength of the popu- 
lation entitles them. In the case of Transjordan, the 
promise of the development of self-governing institu- 
tions has resulted in the creation of a Legislature with 
sixteen elected members to six officials ; in India, an 
identic promise has resulted in the grant of responsible 
government to the provinces; and it is ridiculous to 
object to the creation of an institution which is deemed 
necessary by the High Commissioner to enable him to 
secure legislation best adapted to meet the complex 
interests of the country. To refuse Sir Arthur Wauchope 
the aid he desires would be to assume a grave burden 
of responsibility. 
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We rejoice at the success which has marked the 
British fufilment of the obligation to provide a Jewish 
National Home, but we cannot ignore the fact that we 
are equally bound to develop self-government now 
that the Arabs are prepared to co-operate. We have 
justly refused to allow Arab racial claims to hamper 
Jewish immigration, but justice equally forbids us to 
withhold the grant of a Council until it would be con- 
trolled byjews ; and thosejews who maintain this claim 
are exposing themselves to the accusation of demanding 
recognition of their racial superiority over the Arabs, 
and being guilty of the fault which has so deplorably 
disfigured the policy of Germany. Those who seek jus- 
tice should render it to others, as Sir Herbert Samuel 
was honourably prepared to do. 


37. THE LEAGUE COVENANT AND THE 
NEW CONSTITUTION 

To the Editor of the Scotsman, s April iQfS. 

I fear your correspondent’s reading of the League 
Covenant has been extremely superficial. Article 22 of 
the Covenant runs : ‘ Certain communities formerly 
belonging to the Turkish Empire have reached a stage 
of development where their existence as independent 
nations can be provisionally recognized, subject to the 
rendering of administrative advice and assistance by 
a mandatory until such time as they are able to stand 
alone.’ This is the clearest indication possible of the 
duty of the United Kingdom and France to further the 
development of self-governing institutions in the man- 
dated areas formerly Turkish ; it has been recognized 
without hesitation by the League Council, and it has 
borne fruit in the independence of Iraq under a 
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constitutional Government, in the constitutional regime 
promoted in Transjordan, and in the Constitutions 
devised for the Syrian territories under French mandate . 

Your correspondent has been equally careless in 
reading the mandate, which he treats as simply in- 
tended to provide for the establishment of a Jewish 
National Home. On the contrary, the mandate opens 
with the express statement that the mandate is con- 
ferred for the purpose of giving effect to the provisions 
of Article 22, and only then proceeds to deal with the 
National Home ; and it demands not merely the esta- 
blishment of the National Home, but the develop- 
ment of self-governing institutions. The two purposes 
are equally provided for in the Constitution which the 
British Government, at the prompting of Mr. Chur- 
chill and Sir Herbert Samuel, then gave to Pales- 
tine. Does your correspondent, to whom the name 
of Sir Herbert Samuel seems tabu, really imagine that 
Sir Herbert, who as early as 19 15 had presented to the 
Cabinet a memorandum on the Jewish Home, would 
have provided for the institution of a Legislative Coun- 
cil with eight Arabs to two Jews if he had not known 
that the mandate demanded such action ? It is folly 
to ignore essential historical facts. Britain had obliga- 
tions to the Arabs and to the Jews ; her business it was 
to try to adjust them, and the obligation still remains. 

I can hardly believe that your correspondent does 
not know that the Arab refusal to work the Legislative 
Council in 1922-3 was really based on racial feeling. 
The strength of Arab feeling is notorious, but the British 
Government, as the immigration figures prove, has 
kept with admirable fidelity its obligations to the Jews. 
It is deeply to be regretted that some Jews wish it to 
break its obligations to the Arabs. 
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The desirability of bringing Jews and Arabs together 
in a Legislative Council was recognized by the British 
Government after the outbreak of 1929 had revealed 
the dangers run by a Government purely official. There 
has been no haste to bring it about ; co-operation of 
Jews and Arabs on local bodies has been promoted, and 
the High Commissioner who now desires its intro- 
duction has studied Palestine at first hand since 1931. 
His ideas have the approval of the Colonial Office and 
of the Council of the League of Nations. No person 
can honestly pretend that the Council can hinder im- 
migration, which is left under complete control by the 
High Commissioner. It follows, therefore, that the 
opposition to the Council is based simply on motives 
of racial superiority ; the wishes of 320,000 Jews* are to 
be preferred to those of 825,000 Arabs, and a Council 
is to be postponed until Jews have a numerical supre- 
macy. It seems to me that such a claim is morally 
indefensible, and bears a painful similarity to the doc- 
trines of the Aryan enthusiasts who have so seriously 
perverted the outlook of modern Germany. But I hope 
wiser counsels will prevail, and that Jews and Arabs 
will yet come to realize that in helping each other they 
will best help themselves. 


38. SELF-GOVERNMENT IN PALESTINE 
To the Editor of the spectator, 2 April ig^. 

It seems to have been completely ignored by those 
who attack the policy of the Government in regard to 
the creation of a Legislative Council in Palestine that 

‘ This number was given by the Colonial Secretary ; it is too low : 
400,000 would be more correct. In 1935, 61,854 Jews entered, and in 
December 6,000 were unemployed. Up to that date 30,000 German Jews 
had entered. 
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its action is dictated by a plain obligation imposed by 
the mandate itself and by the Covenant of the League 
of Nations. It is quite erroneous to argue the matter 
as if the mandate provided primarily for the creation 
of a Jewish National Home, and secondarily for the 
developmentofself-governinginstilutions. In that case 
no doubt the fact that the Arabs as members of the 
Council may show hostility to Jewish immigration might 
be a relevant point to consider in deciding whether or 
not to set up a Council, even one without power to 
hamper the work of immigration. 

But the position is quite diflFerent. The terms of the 
mandate have a double purpose. They represent an 
effort to carryout the declaration of 1917 regarding 
the Jewish Home and the principle of Article 22 of the 
League Covenant, which contemplates the I'endering 
of assistance to former Turkish territories until they can 
stand alone. Hence the mandate places on a footing of 
equality the establishment of the National Home and 
the development of self-governing institutions, and the 
mandatory cannot honourably prefer one purpose to 
the other, but must take the necessary steps to render 
both possible. No doubt this is hard, but that is no 
reason for shirking a plain duty. 

As to the meaning of the mandate there can be no 
question, because the double obligation was elaborately 
provided for in the Order in Council issued in 1922 im- 
mediately after the final adjustment of the terms of the 
mandate. That Order rests on the responsibility of Mr. 
Churchill, as Secretary of State for the Colonies, and 
of Sir Herbert Samuel, whose umivalled authority as 
High Commissioner renders his participation in the 
policy decisive. At a time when Arab opinion was even 
more bitterly opposed to Jewish immigration than it 
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now is, it was felt by these two statesmen essential to 
honour the obligation of developing self-governing 
institutions by setting up a Legislative Council, with 
eight elected Arabs as against two elected Jews as 
members. It was only the folly of the Arabs which pre- 
vented the scheme taking effect. 

The refusal of the Arabs to work the constitution 
doubtless entitled the British Government to postpone 
action until it could be assured of co-operation. The 
High Commissioner now advocates the creation of a 
Council which the Arabs desire and to which they are 
clearly entitled. The powers of the Council are so effec- 
tively limited that it cannot in the slightest degree 
hamper the carrying out of the work of immigration. 
On it there will be only 1 1 Arabs out of aS members, 
of whom 7 will be Jews, though the Jewish population 
is only 320,000 as against 825,000 Moslems. It is an 
anomaly of the most remarkable kind that Palestine 
should so long have been legislated for by the High 
Commissioner alone. It is instructive to contrast the 
case of Transjordan, which has a legislature of 16 
elected members as against six official members, 
while the promise of the gradual development of self- 
governing institutions to India has resulted in the 
grant of responsible government to the provinces. 

Mr. Churchill, who seems to have forgotten what he 
did in 1922, seeks to exploit the just indignation felt at 
the treatment of Jews in Germany to prevent the carry- 
ing out of a clear obligation to the Arabs of Palestine, 
and to be prepared to press Mr. Thomas to refuse to 
accept the advice of the man on the spot, who has the 
full burden of a delicate and difficult task. But it is im- 
moral to do wrong to Arabs because Germany does 
wrong to the Jews, and the proper outlet for the natural 
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sympathy felt with the Jews is the action already taken 
by the British Government in facilitating an enormous 
increase in the rate of Jewish immigration, even at the 
risk of increasing the danger of undermining the econo- 
mic position of the Arabs. The High Commissioner has 
shown the utmost readiness to fulfil the mandate to 
establish a Jewish Home ; he cannot in common justice 
be forbidden to promote, even on a most modest scale, 
the development of self-governing institutions. 


39. THE OPPOSITION TO SELF-GOVERNMENT 
IN PALESTINE 

To the Editor of the spectator, ig April 1936. 

The contentions of your correspondents in your issue 
of April 17 regarding the Legislative Council of 
Palestine are based on a complete misinterpretation of 
the terms of the mandate, and a deliberate ignoring 
of the history of the Council project. 

1. There is no truth in the allegation that the de- 
velopment of self-governing institutions is intended to 
subserve and safeguard the establishment of the Jewish 
National Home. The mandate itself is perfectly clear. 
It is not a mandate, as your correspondents would like 
it to be, to establish a Jewish National Home, but a 
mandate to accomplish two objects, which are set out 
in full in the preamble. The first purpose therein men- 
tioned is to give effect to the Covenant of the League 
of Nations, Article 22. That Article ignores the Jewish 
Homebutprovides that ‘ Certain communities formerly 
belonging to the Turkish Empire have reached a stage 
of development where their existence as independent 
nations can be provisionally recognized subject to the 
rendering of administrative advice and assistance by 
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a mandatory until such time as they are able to stand 
alone In the case of every other portion of Turkish 
territory placed under mandate to Britain and France, 
that has resulted in the creation of legislatures and of 
governments in considerable measure autonomous, 
while Iraq has become an independent State. In the 
case of Palestine this development must be harmonized 
with the second object of the mandate, and the result 
is that the British Government is unable to go farther 
than to propose to establish a Legislative Council with 
no control over the executive and no power to pass a 
single enactment without the assent of the High 
Commissioner. No more modest effort to fulfil the 
obligation of Article 22 can well be imagined* 

2. Historically the case is overwhelming. To Sir 
Herbert Samuel belongs the credit of presenting in i g 1 5 
to the Cabinet a memorandum on the establishment of 
a National Home for the Jews in Palestine; in July 
1920 he assumed the grave burden of the High Com- 
missionership. In August 1922 was issued the Order 
in Council to give effect to the mandate, prepared by 
the British Government in the closest co-operation and 
conjunction with that high-minded statesman and 
devoted representative of the Jewish race. The Order 
in Council provides explicitly for a Legislative Council, 
in which but two seats would have been given to the 
Jews as against eight to the Moslem Arabs. Thus at a 
time when the Jews were a feeble minority, and when 
promotion of immigration was essential. Sir Herbert 
Samuel and the British Government were in complete 
agreement that the terms of the mandate demanded 
that they should institute a Council with an over- 
whelming majority of Arab members. The only answer 
to this available to your correspondents is to repudiate 
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Sir Herbert Samuel and the British Government, the 

authorities jointly responsible for the Jewish National 

Home. 

3. When Arab intransigence refused to work the 
Council, it was not abolished by the Order of 1923, but 
merely suspended in operation. It stands, therefore, as 
an essential principle of the Constitution, and when the 
riots of 1929 showed the defects of the existing system 
the Colonial Office announced that the Council would, 
in due course, be constituted, but that in the first place 
there must be a thorough reoi;ganization of the mimi- 
cipal governments. No one can say that there has been 
undue haste when in 1 936 the Council is still under 
leisurely discussion. 

4. Sir Arthur Wauchope, who desires the institution 
of the Council, has been on the spot since 1931, and 
has worked so well that a fresh term of office has been 
offered and accepted. So far from being lukewarm in 
support of the National Home, he has accomplished 
marvels in security immigration of recent years of 
almost incredible proportions. When he asks for a 
Council, to refuse it would be an inexcusable case of 
overruling the mature judgement of a most competent 
administrator. 

5. Not only are the Jews given substantially more 
than a proportionate representation on the Council, 
but the powers of the Council to thwart the purpose of 
the mandate are simply non-existent, and fear of injury 
to immigration is fantastic. It is impossible for the 
Council to restrict the sale of land to Jews unless the 
High Commissioner and His Mayesty’s Government 
approve. Is it really tolerable that so important a terri- 
tory as Palestine should be denied a Council and placed 
on a level with Somaliland, St. Helena, and Gibraltar ? 
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Are the wishes of some 825,000 Moslems and 1 00,000 
Christians to be wholly ignored at the bidding of 3 20,000 
Jews ? Or is a Council to be withheld until immigra- 
tion swamps the Arab population and political domina- 
tion is transferred to the Jews ? On reconsideration I 
hope that general support will be given to the just and 
proper proposals of a government which has deserved 
well of the Jewish race and has endeavoured to fulfil 
its duty to all concerned with impartiality. 


40. PALESTINE AND THE JEWS : I^tJUSTICE 
TO ARABS 

To the Editor of the Scotsman, so May 1936, 

There is nothing more attractive prima facie than to 
relieve the sufferings of the Jews of Europe by transfer 
to Palestine. It costs us nothing; it asks for no sacrifice 
such as would be involved in their settlement in this 
country, and their competition with our own people. 
The Arabs ought to welcome what we decline to face; 
if they do not, we are at least strong enough to reduce 
them to subjection. In these circumstances it isperhaps 
useless to point out that there are issues of justice and 
national honour involved. 

The theory that the British Government has uncon- 
trolled authority over the fate of the Arabs, because it 
rescued them from Turkish tyranny, has nothing but 
simplicity to commend it. It ignores entirely the fact 
that the destruction of Turkish dominion was brought 
about by the co-operation of British forces with the re- 
volting Arabs. To treat allies as conquered subjects is 
surely dishonourable. 

Nor is it less dishonourable to endeavour to explain 
that the mandate meant that Britain was to govern the 

i 
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country on the basis of a Crown Colony. The meaning 
of the mandate was made absolutely clear when the 
Governmentwhichprocuredit,andSirHerbertSamuel, 
to whose initiative the acceptance of the policy of the 
Jewish Home was largely due, enacted the Constitution 
of 1922, with its essential provision of a Legislative 
Council as the foundation of the structure of self-govern- 
ment. If Jews wish to repudiate the action of Sir 
Herbert Samuel, they are at liberty to do so, but the 
value of such repudiation will be negligible. 

The British Government is bound by its double under- 
takings ; your report of the reception of the decision to 
appoint a Royal Commission by Jews and Arabs alike 
shows that neither party realizes that justice is due to 
the other. The Arabs persist in their belief that the 
mandate is a breach of the undertakings given to them 
to secure their co-operation against the Turks ; the Jews 
object to anything which seems to negative or affect 
their view of the extent of their right to immigrate. 
The course for the British Government is clear. Its duty 
is to secure authoritative information on the extent to 
which immigrationintoPalestineon the vastlyincrcased 
scale now believed to be in progress is compatible with 
the maintenance of the Arab population on the land. 
It is not possible for it to hold that Jews are better 
settlers than Arabs, and that the reduction of the latter 
to a landless proletariat or their expulsion from the 
country is justifiable on the principles of the utilita- 
rian philosophy. It is a matter of dispute whether due 
legislation has been passed to secure Arab interests, 
and an impartial investigation ought to be welcomed 
as the basis for a just policy. Arabs and Jews alike 
can only injure their case by declining to permit 
investigation. 



THE BRITISH MANDATE FOR PALESTINE 1 15 


41. THE DOUBLE MANDATE IN PALESTINE 
To the Editor of the Scotsman, ss May 1^36. 

Your correspondence to-day illustrates the impossi- 
bility of expecting either Jews or Arabs to understand 
the point of view of the other race. But we who are not 
bound by religious convictions or affected by racial 
feeling should try to do justice to both. 

(1 ) It is unjust to expect the Arabs to regard the man- 
date as morally binding on them. It was as a matter 
of fact imposed on them by the overwhelming power 
of Britain which secured League assent, and it is main- 
tained by force. The Arabs are perfectly entitled to say 
that they have, though rather allies than enemies, been 
subjected to harsher treatment than the people of any 
conquered colony. 

(2} The measure of advantage and profit to the native 
population through immigration may be gathered from 
the conclusive report of Sir J. H. Simpson, who points 
out that land purchased by the Jewish National Fund 
is extra-territorialized, and ceases to be land from 
which the Arab can gain any advantage whether now 
or at any time in the future ; he can neither lease nor 
purchase it, and by the stringent provision of the leases 
of the Fund he is deprived for ever from employment 
on the land.i It is now a recognized principle of British 
colonial government that a primary duty is to pre- 
serve the land for its cultivators, and to prevent them, 
through voluntary sale or otherwise, from being reduced 
to a landless proletariat. Arabs must be excused if they 
see in this policy a deliberate attempt to oust them 
from Palestine. 

' In 1035 alone Jews acquired rrom non-Jews 73,905 dunums of land 
at a cost or;f(P)i,6g9,i3i. 
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(3) The Arabs have committed the grave political 
error of not realizing that they are subject to superior 
force, and that they should accept as inevitable their 
subjection, and endeavour to protect as far as possible 
their interests by relying on the protective clauses of 
the mandate. Had they worked the Constitution, justly 
approved by Sir Herbert Samuel, they might easily 
have secured that Jewish immigration should be 
prudently regulated, and progress made towards the 
achievement of a Jewish National Home without serious 
injury to the Arab race. The hostility shown by the 
Jews to the desire of Sir A. Wauchopc to revive the 
project of a Legislative Council is indefensible, and 
doubtless is in some measure responsible for the present 
outbreak of unrest. 

(4) As I have repeatedly pointed out, the British 
Government is definitely bound to further the estab- 
lishment of a National Home for Jews in Palestine, and 
the progress which it has made to such an end is most 
striking, and many Jews have admitted it. But the 
Jewish case is gravely prejudiced by the over-statement 
of the claim. The Jewish Press in Palestine on May 17 
stated ‘ that the Jewish people will have nothing to do 
with a Royal Commission to discuss their indisputable 
right to enter the country ’. That implies a wholly im- 
possible claim. The British Government is under the 
clearest obligation to promote immigration in so far as 
it is consistent with the welfare of the existing popula- 
tion, and if it is true, as is stated on Jewish authority, 
that the Jewish population has increased from 50,000 in 
I g I g to 400,000 at the present time, the need for careful 
examination of the rate of immigration seems palpable. 

(5) The British Government has to reconcile two 
duties which can be reconciled, if at all, only by the 
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utmost tact. It is faced by Arab and Jewish intransi- 
gence in Palestine, and subjected to strenuous Jewish 
propaganda in Britain, greatly strengthened by the 
natural desire to find a refuge for the victims of perse- 
cution in Europe. It is easy to yield to popular clamour 
and to adopt a regime of suppression of the Arabs.' 
But is this consistent with undertaking a sacred trust 
of civilization, with justice, with national honour? 

48 . THE DOUBLE MANDATE IN PALESTINE: 

THE ARAB CASE 

To the Editor of the Scotsman, 25 May ig36. 

The importance of the points involved is such that 
I shall be grateful if you will permit me to make a final 
contribution to the issue of Palestine. 

(i) As your Jewish correspondent adduces, in sup- 
port of his theory of the Zionist convictions of the British 
people. Lord Balfour’s speech in the House of Lords on 
June s 1 , 1 988, it is right to remind him that the House, 
after hearing that speech, by 60 votes to 89 held ‘that 
the mandate for Palestine in its present form is unac- 
ceptable to this House, because it directly violates the 
pledges made by His Majesty’s Government to the 
people of Palestine in the Declaration of October 1915, 
and again in the Declaration of November 1918, and 
is as at present framed opposed to the sentiments and 
wishes of the great majority of the people of Palestine *. 
In the Commons on July 4 the Government could not 
risk leaving the question to a free vote, and had to de- 
mand a vote of confidence, which was accorded, after 
the Colonial Secretary had definitely stated that the 

^ The policy of refusing to appoint a Royal Comniission during Arab 
unrest is reasonable^ but the r^usal to state the terms of the reference 
to it is a grave error^ giving rise to suspicions of British good faitli. 
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civil and religious rights of the Arabs would be effec- 
tively safeguarded, and that they would not be turned 
out to make room for new-comers. The new Govern- 
ment on June 27, 1923, declared unequivocally that it 
felt itself under the obligation to establish by successive 
steps various degrees of self-government, leading up to 
responsible government, the first step being the creation 
of a Legislative Council, which was an essential feature 
of the policy of its predecessor. 

(2) No religious conviction, in my opinion, excuses 
injustice, and I am not prepared to deny that the deci- 
sion to establish a National Home for the Jews in 
Palestine may fairly be denounced by the Arabs as one 
of the many injustices induced by war mentality. But, 
when the demand is made by Arabs that the terms of 
the mandate providing for the encouragement of the 
establishment of a Jewish Home should be abrogated, 
it seems to me that they ask us to commit a second in- 
justice towards those Jews who acted on the faith of the 
mandate. We are bound to give effect to both obliga- 
tions, and the deliberate attempt to minimize our duty 
to the Arabs seems to be profoundly unwise. 

(3) That we have performed our duty as regards the 
Jews is proved beyond question by the increase of Jews 
from 50,000 in igig to 400,000 to-day, as asserted by 
Jewish authority. That we have performed our duty 
to the Arabs is pfima fade disproved by the fact that 
the Legislative Gotmcil, which was to be merely the 
first step towards responsible government, has not yet 
been brought into being, and that the whole weight of 
Jewish influence in this country has been mobilized to 
prevent it coming into being. It appears to me that 
this attitude is gravely unjust, and that the blood that 
is now being shed in Palestine may in part be due to 
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the refusal of the Jews to allow the Arabs this normal 
means of ventilating their demands. As regards the 
land question, against the interested assurances of 
Zionists, who naturally regard Palestine as the home 
of the Jews, must be set the weighty warning of a com- 
pletely disinterested expert such as Sir J. H. Simpson, 
to which no serious answer has yet been given. Instead, 
the refusal of the whole of the Jewish Press of Palestine 
to agree to the issue of immigration being considered 
by a Royal Commission leaves on my mind, and pro- 
bably on those of most impartial people, the impression 
that they dare not face impartial investigation of the 
facts. 1 gladly recognize that your correspondent dis- 
sociates himself from the Jews of Palestine on this score, 
but he must remember that the Arabs there cannot fail 
to draw from the Jewish attitude the conviction that 
the Jews are determined to oust them from their lands. 

(4) The present Government is clearly too much 
weakened by recent events J to be able to adopt any 
final policy without full inquiry, and on that account 
a Royal Commission of able men may be welcomed. 
Rut a definite policy must not be long delayed, and the 
history of British relations with Ireland should warn us 
against reliance on the delusive assurance that the vital 
issues can be settled by mere repression of a people 
which has clearly definite grievances to be redressed. 

' i.e. the failure of its Ethiopian policy and the budget disclosure 
issue^ which resulted in the resignation of the Colonial Secretary^ 
Mr. J. H. Thomas (Cmd. 5184, pp. 17, ag i House of Commons Debates^ 
June II, 1936). 
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43. DOMINION STATUS AND INDIA 
THE NEAR EAST AND INDIA, 14 February 1935. 

The term ‘Dominions* as the collective appellation 
of the self-governing Golonieswas coined by the Colonial 
Conference of 1907, but its implications only became 
distinct to the public in 191 1, when the proceedings of 
the Imperial Conference of that year made it clear that 
those territories which enjoyed self-government had 
attained complete authority in all matters of internal 
concern, and were thus in this regard on a footing of 
equality with the United Kingdom. But the Dominions 
then still refrained from extending their claim of auto- 
nomy to the sphere of foreign relations, and remained 
content to leave to the British Government the conduct 
of foreign policy, so long as they were consulted on 
issues affecting their special interests. The Great War, 
however, effected a complete change in their outlook. 
As they found it necessary to throw their whole energies 
into the conflict, they claimed at the conclusion of 
hostilities the right to take part on a footing of equality 
with the lesser Allied Powers in the determination of 
the terms of peace. Their demand was conceded, and 
their international position definitely recognized in the 
mode of signature and ratification of the Treaties of 
Peace, and above all in the distinct membership of the 
League of Nations, which was accorded to them. At 
the same time, the grant to the British Empire as a 
whole of a permanent seat on the League Council was 
intended to serve as a definite indication that, while 
the Dominions were within the League distinct mem- 
bers, eligible for election as temporary members of the 
League Council, nevertheless they were held together 
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content to leave to the British Government the conduct 
of foreign policy, so long as they were consulted on 
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however, effected a complete change in their outlook. 
As they found it necessary to throw their whole energies 
into the conflict, they claimed at the conclusion of 
hostilities the right to take part on a footing of equality 
with the lesser Allied Powers in the determination of 
the terms of peace. Their demand was conceded, and 
their international position definitely recognized in the 
mode of signature and ratification of the Treaties of 
Peace, and above all in the distinct membership of the 
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bers, eligible for election as temporary members of the 
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by their membership of that lesser League, the British 

Empire. 

AN IMPORTANT DECISION 

At this juncture the destiny^of India was indissolubly 
linked with that of the Dominions by the decision of 
the British Government to obtain for India member- 
ship of the League of Nations on the same footing as 
the Dominions. The step was of the highest importance, 
for, until it was taken, it was possible to argue that it 
was not the intention of the British Government to as- 
similate the status of India to that of the Dominions. 
The Declaration of August 20, 1917* spoke only of ‘the 
progressive realization of responsible government in 
India as part of the British Empire and imposed no 
obligation to take the vital resolution to grant inter- 
national status to India, and that, too, at a time when 
the smallest of the Dominions, Newfoundland, was 
restricted to internal autonomy, By this action 
it was made clear beyond dispute that India’s ulti- 
mate goal was that status which had been attained 
by the great Dominions, and that India would share 
in the extension of that status in the course of its 
evolution. 


COMPLETE EQUALITY IN STATUS 

It was inevitable that membership of the League, 
which involved complete independence of the British 
Government in all League proceedings, should raise 
questions of the position of the Dominions in other 
intemational matters, and as early as 1920 the right of 
the Dominions to distinct diplomatic representation 
at foreign Courts was conceded to Canada, although 
it was not at once acted upon. The grant, however, 
of Dominion Status to the Irish Free State greatly 
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accelerated the evolution of independence, for the Free 
State, which had aimed at a republican Gonstitution,was 
anxious to press to the utmost the conception of Domi- 
nion Status, and aid in this endeavour was forthcoming 
from the Union of South Africa, whose Prime Minister 
at the Imperial Conference of 1926 sought recognition 
of the completesovereignty of the Dominions. The reso- 
lution then reached was a compromise, but it asserted 
the complete equality in status of the self-governing 
parts ofthe British Commonwealth ofNations, although 
united by a common allegiance to the Crown and freely 
associated as members ofthe Commonwealth. Further 
definition of the status of equality was left to a future 
Conference, and the Conference of 1930 set its approval 
oniihe legislation which was passed in 1931 as the Sta- 
tute of Westminster. As regards the conduct of foreign - 
affairs the Conference of 1926 asserted definitively 
the complete autonomy of each part of the Common- 
wealth, although it enjoined on each the duty of 
informing other parts of its policy. Legislation on this 
head was not proposed, for the conduct of foreign af- 
fairs has always rested on the royal prerogative, and it 
suffices to agree in what manner that prerogative should 
be exercised, namely, for each part of the Common- 
wealth on the advice of the Government of that part. 
Each part was left free to use the machinery of the 
British Foreign Office and diplomatic service or to deal 
direct with the King and establish its own legations, 

THE STATUTE OF WESTMINSTER 

The effect of the Conference resolutions has been 
formally declared by the Parliament of the Union of 
South Africa to recognize the sovereign independence 
of the several parts of the Commonwealth. The Statute 
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of Westminster has, in fact, rendered it open for the 
Dominions to remove the Royal disallowance of legis- 
lation, and the Union has taken this step ; further, each 
Dominion can select and remove its own Governor- 
General. The Union further claims that the Grown is 
divisible; that each Dominion has the right to remain 
neutral in a British war and to secede at pleasure, and 
the Irish Free State asserts a like claim. The British 
Government has not questioned the Union claim ; it 
has suggested doubt as to that of the Free State by 
reason of the special treaty relation between the United 
Kingdom and the Free State. But the claim of the right 
of secession at will runs counter to the preamble of the 
Statute of Westminster, which contemplates any change 
in the succession to the Crown as to be accomplished 
only by legislation in all parts of the Commonwealth ; 
and it may fairly be said that Lord Irwin and the 
British Government in 1929 cannot have intended the 
assurance of Dominion Status as the ultimate goal of 
Indian reform to include the right of secession. Lord 
Willingdon, in 1933, only reiterated the assurance of 
his predecessors, and the Government at the present 
time is, doubtless, justified in holding that it is entitled 
to claim that the Dominion Status of India is subject 
to continued membership of the British Empire. Nor 
should it be forgotten that the Dominion of Canada, 
the Commonwealth of Australia, and New Zealand 
make no claim to the right of secession. 


44. THE INDIAN CIVIL SERVICE 
To the Editor of the Scotsman, s 8 April i^. 

The intimation of changes in the mode of recruit- 
ment for the Indian Civil Service involves a definite 
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declaration that, despite the grant of responsible govern- 
ment to the provinces, the proportion of recruitment 
is to be maintained on the basis of equality between 
European and Indian candidates. This decision is 
obviously very difficult to explain or defend, and it 
may safely be assumed that it will be very unsatisfactory 
to those elements in India which have been willing to 
treat the reform scheme as definitely intended to in- 
crease the share of Indians in their own government. 
Prudence would have dictated abstention from any such 
declaration, leaving the issue to be considered in the 
light of the working of the reforms. 

Secondly, it should be obvious to every one who has 
studied Indian affairs that the success of the Indian 
Civil Service has been due to the competitive system 
securing an unusually high class of recruits. The deli- 
berate taking in of men of admittedly inferior capacity 
at a time when the position of Indian Civil Servants 
is one of peculiar delicacy and difficulty is most unwise, 
and will result in weakening the respect felt for the 
Service. It will, of course, diminish the possibility of 
attracting men of high qualifications, and accelerate 
the decline in the quality of the Service which is already 
in marked progress. What wc need to send to India are 
picked men,’ not those incapable of reaching a reason- 
able standard in the Civil Service examination. 

Thirdly, the mode of treatment of Indian candi- 
dates is difficult to defend. The theory in ,the past was 
that two years’ residence as probationers in England 
was a valuable initiation for selected candidates from 
India into the system of political government which is 
being set up in India, and into those values which are 

* An improvement in quantity and quality of candidates appeared in 
1936) suggesting that the new system was prematui*e. 
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regarded as the most important contribution wc have to 
offer to the progress of enlightened ideas in India. The 
reduction of this period to one year seems to me to rob 
it of most of its value, and to render it doubtful whether 
any useful purposcis served by taking away these youths 
from the country in which their life-work lies, and 
placing them for a brief period in alien surroundings 
to which it is not worth while trying to assimilate 
themselves. 

Fourthly, if we believe in the value of training in 
England, why should the number of places open for 
competition ^ Honours graduates be limited ? Surely 
these are the men whom we should wish to encourage — 
men of high qualifications who have been at least three 
years in Britain, and thus must have assimilated British 
culture in a manner quite different from the smattering 
of our ideas which can be derived from less than a 
year’s stay. This of all the anomalies seems to me the 
least defensible. 



(A) THE WEST AFRICAN 
PROTECTORATES 




45. CHANGE FROM PROTECTORATE TO 
COLONIAL STATUS 

THE WEST AFRICAN REVIEW, December 1Q35. 

The question of international control of the sources 
of supply of raw materials has raised once more the 
often discussed issue of the policy of transforming the 
existing British protectorates into colonies. The impor- 
tance of the issue has been increased by the discussion 
which took place over the projected transfer of a strip 
of British Somaliland to Etliiopia in order to facilitate 
the conclusion between that country and Italy of an 
accord which might avert tlic threat of war.* Though 
the refusal of Italy to consider any terms just to Ethi- 
opia bi'ought, for the time being, this project to an end, 
there were ominous signs tliat the British Government 
regarded the position of protected territory as very 
different from that of British territory proper. It was, 
for instance, apparently held by the Secretary of State , 
for the Colonies that the Government was not bound by 
the precedents of surrenders of colonial territory as in 
the case of Heligoland to obtain the formal approval 
by parliamentary legislation of the transfer. It seems 
indeed to have been held that it was not requisite to 
obtain the personal assent of the King in advance to 
the proposal to withdraw his protection from the popu- 
lation of the area which it was suggested might be 
transferred. This is unquestionably a disquieting 
position and strengthens the arguments in favour of 
change of status where that can be carried out with 
the goodwill of the areas affected. 

There is a consideration in favour of alteration of 


' See ii> no. 
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status which cannot wisely be ignored. The rule of 
law which prevails in the colonies is not wholly appli- 
cable to the protectorates. No doubt the issue seldom 
arises in practice in any inconvenient form, but the 
decision of the Privy Council in 1926 in the case of 
Sob/mza II v. Miller and the Swaziland Corporation * is a 
very plain intimation that actions of the Grown on 
protected territory cannot be made the subject of pro- 
ceedings in tlie Courts if the Grown should decide to 
meet any suit with the plea of ‘ Act of State *. It is easy 
enough to imagine circumstances in which this power 
might be used to the disadvantage of protected persons, 
and this possibility would be removed by the declara- 
tion of colonial status. 

The problem of change of status, however, is not 
without difficulties. The Governments of British West 
African territories are plainly without power to act in 
the matter; they can only advise the Grown through 
the Secretary of Stale for tlie Colonies as to the desira- 
bility and acceptability to those concerned of the change. 
The power of the Grown to annex territory is unlimited 
by constitutional law. It rests within its unfettered dis- 
cretion to decide its course of action, and that action 
could not be questioned in any British court. Nor could 
annexation be questioned by any foreign power under 
international law. There is no treaty in force which 
limits British action in this regard, nor is there any 
general principle of international law to prevent action. 
For international purposes foreign countries regard 
their own and treat British protectorates as assimilated 
to possessions, and the change in status would pass 
without international comment so far as the legality 

' [1926] A.C. 51B. Cf. Keith, The Gomnwmts qf the British En^e, 
P. 946- 
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of the transfer was concerned. The formal mode of 
action would be simple. It would not be necessary to 
consult Parliament in any way. The Grown would be 
advised to issue Letters Patent under the Great Seal of 
the Realm annexing the protectorates to the dominions 
of the Grown. The same instruments or supplementary 
instruments would deal with their government, cither 
continuing the existing systems or making any changes 
deemed desirable as a consequence of the altered status 
of the protected areas. 

The real difficulty which presents itself is not one of 
power, but of the constitutional principles on which it 
should be exercised. Annexation of territory may be 
justified under constitutional usage by two rather dif- 
ferent sets of circumstances. If in a territory over which 
by cession or conquest there has been established a 
protectorate there are found considerable bodies of 
European settlers, the condition is normally present for 
the transfer of the protectorate to the status of a colony. 
Thus the creation of the colony of Kenya was justified 
in the Order in Council of June 11, 1920, on the ex- 
press ground that British subjects had settled in large 
numbers in the territory, and it was, therefore, annexed 
with a view to further development and more con- 
venient administration. In the same way in the case of 
Southern Rhodesia the decision by Order in Council 
of July 30, 1923, to annex the territory was based on 
the fact that a very considerable European population 
had grown up and had shown itself to be qualified for 
self-government, subject to certain conditions necessary 
to safeguard the interests of the native population and 
the British South Africa Company. In neither of these 
cases does the annexation appear to have been based in 
any degree on the wishes of the native inhabitants of the 
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territories. In both cases it was presumably felt that 
the native people had by cession or conquest fallen so 
completely under the control of the Crown that they 
would be certain to welcome the action which conferred 
on them the status of British subjects in the fullest 
degree. 

On the other hand, where European settlement is 
out of the question annexation has taken place on the 
representations of the native people themselves through 
their chiefs or other representatives. Of this there is a 
comparatively recent example in the case of the Gilbert 
and Ellice Islands, which were annexed by Order in 
Council of November i o, 1 9 1 5 . In their case the orderly 
character of the native Government and the loyalty of 
the people were suitably rewarded by removing the 
Islands from the status of a protectorate, which is still 
that of the less civilized Solomon Islands, and confer- 
ring on them the position of British subjects. 

For West Africa, of course, the case of the Gilbert 
and Ellice Islands affords the due precedent, and by 
constitutional usage the Crown would unquestionably 
be fully entitled to annex the protectorates if that were 
acceptable to the rulers and their people. It is difficult 
to say that constitutional usage would justify annexa- 
tion in the absence of such approval. No doubt the 
Grown might act despite dissent if there were any 
pressing grounds of foreign policy to motive action. 
But, in the absence of such conditions, it is clear that 
the governing consideration must be the wishes of the 
people, expressed in the appropriate manner under 
their local usages. It is primarily for them to consider 
maturely the advantages of the change of status, and 
to intimate their desires to the heads of the govern- 
ments with which they are in relations. Should there 
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be clearly a general desire for annexation, it cannot be 
supposed that the Crown would hesitate to act, or to 
override the objections of a dissentient minority if it 
were not of substantial proportions. On the other hand, 
it is impossible to suppose that the Crown would act 
without being satisfied that the step of annexation 
would be generally approved. 

It has indeed been suggested that annexation would 
be wounding to the dignity of the Emirs of Northern 
Nigeria and the Yoruba chieftains of the south, and 
that they would be grieved to find themselves trans- 
ferred into the status of British subjects. If this should 
prove to be the case, the Crown would hardly wish to 
act. But certainly such a feeling would be most irra- 
tional. There is no advantage which any of these chiefs 
would lose if he became a British subject instead of 
merely a British-protected person, and his status under 
the new regime would be more assured than under the 
old. There are no rights that he would surrender, for 
the time is past when it was possible to claim that pro- 
tectorate status permitted the maintenance of forms of 
domestic slavery which would be forbidden on colonial 
soil. 

It has been objected, however, that the protec- 
torate system permits of the maintenance of native 
government to a measure impossible under the colo- 
nial regime. But there is certainly no warrant for this 
assertion. There is nothing whatever in law to prevent 
the maintenance without change of the present system 
of indirect government under colonial status, and the 
Crown would remain at liberty to preserve whatever 
it thought sound in native institutions, as it preserves 
them to-day in Basutoland, whieh is a colony, no less 
than in the Bechuanaland Protectorate. If it is said 
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that as British subjects the native people would be 
entitled to expect a higher standard of administration 
than as protected subjects, it may fp-irly be replied that 
whatever their status they are entitled to the best ad- 
ministration which the Grown can devise, and that no 
enlightened ruler should hesitate on this score to work 
for the early attainment of full British nationality. 



II 

INTERNATIONAL RELATIONS 




I. THE OFFER TO ABYSSINIA 
To the Editor of the Scotsman, 2 July tQ 35 - 

It is characteristic of the dangerous position created 
by the intransigence of Signor Mussolini in regard to 
Abyssinia that we have to go back to war conditions for 
a precedent of light-hearted bargaining as to territory 
under the control of the Grown. It wll be remembered 
that, while Cyprus was annexed on the outbreak of war, 
the British Government took the responsibility, without 
consulting Parliament, of offering to cede it to Greece 
if that Power would intervene with decisive force on 
behalf of the Allied cause in a critical moment. Apart 
from the excuse of war necessity, the action of the 
Government could be justified to some extent by tbe 
fact that the population of the island is mainly Greek, 
and that, as events since have demonstrated, there is a 
strong feeling there in favour of inclusion in the Greek 
Kingdom. But, even so, the step, like the promise 
which ultimately resulted in the cession of Jubaland to 
Italy, was a very strong one, and the Government was 
probably not very deeply disappointed when the offer 
definitely lapsed on the refusal of Greece to accept the 
condition imposed . 

In the case of the suggested surrender of an area of 
Somaliland, it is fair to note that British territory proper 
is not involved, for Somaliland is not formally annexed, 
and it has always been felt simpler to waive claims over 
protected territory than to cede British territory. But 
the principle involved is essentially the same. British 
protection in many cases is practically equivalent to 
British sovereignty, and the sanction of Parliament 
should be accorded to its withdrawal. Moreover, the 
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modern rule,* as seen in the case of the Bindings last 
year, requires that any agreement to transfer should be 
made expressly subject to the approval of Parliament. 
We must assume that it was contemplated, if the matter 
had gone further, to bring out this point distinctly, and 
that it was not intended to claim that a transfer of terri« 
tory under British protection could be made without 
the sanction of the legislature. The powers of the Exe- 
cutive are sufficiently wide without encouraging it to 
assume further authority in the belief that it can always 
coerce the majority in the House of Commons to homo- 
logate its action. 


2 . THE CESSION OF BRITISH TERRITORY 
To the Editor of the morning post, 6 July 
I trust that efforts will be made in the House of 
Commons to secure from tlie Colonial Secretary an 
elucidation of his apparent assertion of change in regard 
to the necessity of obtaining the prior assent of the King 
to any project of surrender of British territory, or, as in 
the case of Somaliland, of relinquishment of rights and 
duties of protection. 

On the face of matters Mr. MacDonald seems to have 
confused two quite different things. There has unques- 
tionably been a complete change of view regarding the 
relation of Parliament to the exercise of the prerogative 
of cession of territory, which may conveniently be dated 
from the Heligoland precedent in 1 890. It is now recog- 
nized that cession should be authorized by Parliament 
and not based on the prerogative alone. But that has 
nothing to do with the position of the Ministry and the 
Grown. It remains essential that, before any diminu- 

* See Kcith^ Oovtrmmti qf th BrUUh Empire^ pp, vili, ix, 114. 



INTERNATIONAL RELATIONS 1 4.1 

tion of His Majesty’s territories or withdrawal of his 
protection takes place His Majesty should be informed 
of the project and his assent obtained. No doubt His 
Majesty will accept the deliberate advice of his Ministers 
on a vital issue, but they would be entirely lacking in 
their duty to him if they failed to bring the matter before 
him in the first instance. The relevant precedent is the 
offer of Cyprus to Greece as the price of assistance in 
the crisis of the Great War. Are we to suppose that this 
was made without prior consultation with His Majesty? 


3. ‘SANCTIONS’ 

MANCHESTER GUARDIAN, S October ig3J. 

PAST EXAMPLES 

In the earliest organized communities of which we 
have records we find in full force rules recognized by 
the members of the society as binding in their relations 
with one another and the community and enforced by 
penalties. But such penalties were not necessarily phy- 
sical; early man did not distinguish in the modern way 
between the material and the immaterial. As the term 
‘sanction’ reminds us, a most potent penalty was to 
declare the offender ‘sacer’, devoted to the vengeance 
of the gods whom breach of the social order offended. It 
was from this early usage that Rome developed the idea 
of sanctioning a law by a penalty generally, and not 
merely by dedicating to the angry gods the life of the 
offender. Naturally with the growtli of reflection and 
of complexity of social relations there appears a con- 
sciousness of the possible conflict of the actual law of 
the State and the higher divine law, to which Greece 
gave classical expression in the ‘ Antigone ’ of Sophocles 
and the ‘Apology’ of Plato. This in its turn develops 
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into the philosophical discussion of the character and 
foundation of law, and efforts to trace it back to the ' 
fundamental intellectual or emotional character of 
man, which thus is the true sanction to which we must 
ascribe the observance of law. 

Austin’s theory 

On the Continent a wide view of the sense of law has 
always prevailed, in accordance with the historical and 
philosophical development of thought. But in England 
Austin’s analysis of law broke with tradition and empha- 
sized as essential the aspects of (i) the laying down of 
rules by a superior, (2) the imposition by that authority 
of penalties for breach, and (3) their infliction by duly 
constituted courts. Convenient for certain purposes of 
legal definition, Austin’s theory has long been recog- 
nized as without historical value ; we cannot deny that 
much early law developed without conscious law- 
making by any superior or his imposition of penalties, 
and in early stages of legal development the penalty was 
inflicted rather by the individual or family than by the 
community, or was left to the divine i^ower. But with 
our modern ideas, which restrict penalty to something 
physical, we can recognize the existence of laws which 
are binding, but which cannot be enforced by any legal 
procedure through the courts. 

This is especially common in the sphere of constitu- 
tional law in the British Dominions, which have I'educed 
to statutory form much that in England is left to custom 
and convention; it would be difHcult to devise any 
scheme by which the holding of the annual meetings of 
Parliamentdemandedby Dominion Cons titutionscould 
be enforced by the courts or failure to do so penalized. If 
in such case we seek a penalty it must lie in public 
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disapproval, the modern expression of what to early 
peoples was divine displeasure; in this sense we may 
say : ‘The voice of the people is the voice of God-’ 

Bearing these facts in mind, it is easy to understand 
the idea of Austin’s still prevalent in England that inter- 
national law lacks the true character of law, for there is 
no supreme law-giver to enact law, provide sanctions, 
and enforce them. Historically, however, the idea of 
international law was a perfectly natural development 
from municipal law. Treaties, the essential feature of 
international law, were not left without sanction, and 
that in the most literal sense. Our earliest records of the 
Indo-European peoples show them confirming their 
treaties by solemn oaths, thus providing them with the 
strongest assurance of validity which they could devise. 
It was precisely on the same principle that the English 
kings swore on accession in the terms of the coronation 
oath and bound themselves by oath when they renewed 
the issues of the Great Charter. The oath confirmed the 
Treaty of Verdun which divided in 843 the Garlovingian 
Empire ; it figured still in a treaty between France and 
Switzerland in 1 777. Its disappearance was due in part 
to the fact that the Pope was deemed competent to 
dispense the parties from the effects of their oath and 
in part to the growing recognition of the distinction 
between the State and its sovereign head. 

GUARANTEES 

International law, therefore, has known from the 
first sanctions, which in course of time became more and 
more seculaj*. Thus by the Treaty of Orleans in 1514 
the vassals of Louis XII and Henry VIII undertook to 
compel their sovereigns to keep faith. As late as 1748 
two British hostages were given to ensure to France the 
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faithful execution of the obligation to return Gape 
Breton and the territories captured in India during the 
recent war. France owes Corsica to its having been 
pledged as a guarantee for the payment of loans. By 
a curious anticipation of the registration clause of the 
Covenant of the League of Nations we find that the 
Treaty of the Pyrenees of 1 659 provides for the registra- 
tion of that compact with all the French Parliaments 
and the Court of Accounts. In modern limes we have 
the system of the guarantee of treaty stipulations by 
interested Powers, as when in 1856 England, Austria, 
and France guaranteed the execution of the Treaty of 
Paris as regards the independence and integrity of the 
Ottoman Empire, and in the Locarno Pact. Occupa- 
tion of territory by way of guarantee was enforced 
against Fmnce in 1871 and against Germany in igig, 
and control of sources of revenue has not rarely been 
conceded to secure execution of financial agreements. 

SYSTEM OF RULES 

But in addition to these special sanctions, inter- 
national law, like constitutional law, has always rested 
largely on the force of public opinion and on the possi- 
bility that it might be enforced by war. It is an academic 
speculation whether war should be deemed, properly 
speaking, a sanction, though Article 16 of the Covenant 
may be adduced to support the view that it is. But the 
essential point is that historically international law has 
developed as a system of rules agreed to formally or 
tacitly by the Great Powers, whose breach involved 
some form of sanction, even if only moral. This is the 
reason why, at The Hague Conference of 1907, it was 
laid down that a belligerent who violated the regula- 
tions for the conduct of war on land should be held 
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liable to make compensation for the unlawful acts of its 
armed forces. In drafting the abortive Declaration of 
London, 1 909, care was taken to provide as the sanction 
for failure to notify a blockade its invalidity as against 
neutral Powers. 

In these circumstances it was inevitable that at Paris 
the minds of those engaged in the preparation of tlie 
League Covenant should have turned to the necessity 
of providing sanctions to give effect to what was in- 
tended to be a great act of international legislation, 
involving the creation of an International Court with 
power authoritatively to interpret international law. 
What was novel was the foi*m of sanction adopted, after 
the rejection of the French suggestion of a standing 
international force* to secure respect for law. That eco- 
nomic sanctions should be preferred in the first instance 
was largely due to the enormous importance of the part 
played by economic conditions in the late war, in tvhich 
the collapse of German resistance was attributed in 
large measure to the ever-increasing pressure of the 
Allied blockade. But the general principle of the pro- 
vision of sanctions was the logical outcome of the 
development of international law in modern Europe. 

4. PARLIAMENT AND THE C®.ISIS 
To the Editor of the Scotsman, 8 October 

The summoning of Parliament is clearly necessary 
at a very early date if the Government of the United 
Kingdom is to give effect to its clear obligations under 
Article 16 of the League Covenant. It is now un- 
disputed that Italy has violated her obligations under 

^ This idea with special lefcrencc to an international air force forms 
the basis of the movement known as the New Commonwealth sponsored 
by Lord Davies and now supported by Mr, W. Churchill. 

L 
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the Covenant, and has thus put herself in the position 
of being deemed to have committed an act of war 
against this country. If this meant that a state of 
war had been created by Italian action, then all 
economic and other relations between persons resident 
in the British Dominions and Italy would, ipso facto, 
be illegal. But that doubtless is not the result of Italy’s 
action. TheUnitedKingdom could presumably regard 
Italy as being at war, and a formal declaration to this 
effect would sever relations, but no British Government 
would take such a step if at all avoidable. In order, 
however, to apply the severance of trade or financial 
relations and the prohibition of intercourse between 
British and Italian nationals, an Act of Parliament is 
essential. The undertaking of the Covenant is for 
immediate action, and however freely that obligation 
may be interpreted. Parliament will have as early as 
possible to give authority to the Crown by Order in 
Council to regulate relations with Italy,' 

As reference has been made to the various attempts 
to diminish the rigidity of the obligations of the Cove- 
nant, it is worth while remembering that it was the 
Government of France wliich, through M. Loucheur, 
at the sixth Assembly of the League, announced refusal 
of acceptance of any of the amendments voted pre- 
viously, on the ground that they tended to diminish 
the rigidity of the economic and financial sanctions 
provided against an aggressor. Comment is needless, 

5. treaty of peace act and sanctions 

To the Editor of the Scotsman, 30 October 1335. 

Inter aitna silent leges, and I suppose our domestic 
conflict may be held to justify the passing over by 

' See no, 
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public opinion of the remarkable character of the 
Tiealy of Peace (Covenant of the League of Nations) 
Order, 1935. But the importance of lestricting arbi- 
trary action by the Executive and the risk of setting 
a dangerous precedent may justify calling attention 
to the nature of that measure, 

(1) The action taken is based on the Treaty of 
Peace Act, 1919. That measure was passed to enable 
the Crown to give effect to the Treaty of Versailles, 
1919, and it appears to me to be unsound in principle 
to suppose that the power then given is sufficient to 
authorize the Ciown to carry out at any future time 
any action which it may deem proper to make effective 
the Covenant of the League of Nations. The procedure 
adopted seems to be open to every objection tliat can 
be adduced against delegated legislative power. I pre- 
sume that it may be welcomed by the Labour Party 
as an excellent precedent for the procedure of sociali- 
zation of banking and industry by Order in Council 
proposed by Sir S. Cripps, but I should have expected 
that its danger would have been recognized by Con- 
servative and Libera] supporters of the Constitution. 

(2) However open to objection on constitutional 
grounds the Order may be, it is possible that it may 
be upheld by the Courts as legal ; the issue is open 
to grave doubt. But on one point the Order goes 
definitely beyond the League Covenant. Article i6 
authorizes the termination of all financial relations 
between British nationals and Italian nationals, but 
the Order makes it a serious criminal offence for any 
British subject to lend money to another British subject 
resident on Italian territory. It treats, therefore, Italy 
as if war had been declared between this country and 
Italy, which is not the case, and a British subject 
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resident in Italy on the footing of an enemy subject. 
This would have been legitimate if the amendment 
to the Covenant proposed in 1924 had ever been 
accepted, but it is not operative, and to ignoie that 
fact seems inexcusable. 

It may be hoped that, if the matter is not earlier 
challenged in the Courts, Parliament on reassembling 
will insist on being asked to give by legislation a pro- 
perly defined authority to the Executive to enforce 
sanctions against Italy, negativing the extravagant 
claims made for the Treaty of Peace Act, 1919. 


6 . THE COVENANT AND SANCTIONS 
To the Edxlm of the spectator, ly December 75135. 

Surely the effort of Mr. Eden to hold that the reso- 
lution of the League Assembly of 1921 has an equal 
claim with the terms of Article 1 6 of the Covenant 
to govern the application of sanctions is one open to 
the most serious exception. It may suit France now 
to stress that resolution, but it must be remembered 
that it was France which, through M. Loucheur in 
September 1925, informed the League that France 
would not ratify any of the suggested amendments of 
the Covenant which diminished the rigidity of financial 
and economic sanctions in the case of aggression. 
When it is remembered that France thus definitely 
refused to accept as an amendment the very clauses 
on which reliance must be placed to justify the post- 
ponement of sanctions, her position appears in a very 
painful light. The only aggression, we must assume, 
which is to invoke the terms of the Covenant is that 
perpetrated at the expense of France. 

The resolution, in any case, in no way permits in- 
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delinile suspension of such a sanction as the oil sanction. 
It merely provides for procedure, and requires the 
Council, when it has determined the fact of breach 
of the Covenant, to notify members of the League of 
the date recommended for the application of economic 
pressure. There is no general power of postponement; 
that is specifically made clear by the express authority 
given to the Council to postpone for a specified period 
the operation of sanctions in the case of particular 
members of the League, when it is satisfied that such 
postponement will facilitate the carrying out of the 
object of sanctions or is necessary to minimize loss 
to the members concerned. It is really impossible to 
treat this resolution, which is wholly without power 
to alter the obligation of the Covenant, as justifying 
indefinite failure to give effect to a plain obligation. 
It would be far wiser simply to admit that the Covenant 
cannot be given eflFect, which would mean that all our 
treaties involving sanctions, the Locarno Pact in par- 
ticular,’ have become impossible of execution through 
change of circumstance, especially the loss of members 
from the League. 

7. THE PEACE PROPOSALS 
To the Editor of me. Scotsman, ly December ig^^. 

It is easy to sympathize with the difficulties in which 
the Government has involved itself by its departure 
from the spirit of the League Covenant, but I think it 
is right to protest against the assertion of Mr. Eden 
that the application of sanctions by the League is 
governed not only by Article 1 6 of the Covenant, but by 

* The German dcnuncialion of March 7, 1936, >vas the logical out- 
come of the British, Prench, and Belgian breach of faith. 
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the resolution of the Assembly passed in 1921. Mr. 
Eden is perfectly well aware that the resolution of the 
Assembly has no validity to modify in any manner the 
Covenant of the League, and that none of the attempts 
made to modify Article 1 6 has been ratified. It is most 
pertinent to remember that in September 1925 the 
French Government, through M. Loucheur, intimated 
that it could not ratify any amendment tending to 
diminish the rigidity of financial and economic sanc- 
tions in the case of aggression. We now know that the 
only case of aggression which concerns France is ag- 
gression against herself. 

Apart, however, from this fact, it is important to 
remember that the Assembly resolution of 1921 is of 
the most limited scope, and merely recommends 
provisionally for the guidance of the members of the 
League certain principles. It makes no attempt, and 
admittedly could make no attempt, to modify the 
obligations of Article 16. It merely advises that the 
date at which economic sanctions should take place 
should be notified by the Council after it has deter- 
mined, as it has done in this case, the fact of a breach 
of the Covenant of the League, and it allows the 
Council to postpone for a definite period the date of 
action for certain members where it considers that 
such postponement will help to achieve the end aimed 
at, or is necessary to diminish loss to those Powers. It 
is perfectly clear that a general postponement of the oil 
sanction is not within the intention of the resolution, 
and that to treat the resolution as authorizing virtually 
the neglect of the essence of Article 16 of the Covenant 
is contrary to good faith. 
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8 . THE POLICY OF SANCTIONS 
To the Editor of the Scotsman, sj December igss. 

The sincerity and brilliance of Professor Sarolca’s 
attack on sanctions render it necessary to point out 
the fundamental misconceptions on which his argu- 
ment is based. 

(1) There is no basis for the accusation that the 
League of Nations is the first and persistent breaker of 
the Covenant. Article 16 provides for definite action 
under definite conditions. For the first time in the 
histoi7 of the League these have been fulfilled : a breach 
of the Covenant has been committed, and the breach 
has been established by the unanimous voice of the 
League. It is true that in the case of Corfu (a case 
strangely omitted by Professor Sarolea), Italy was 
guilty of conduct which might have been treated by 
Greece as an act of war, and the League might have 
been asked to act under Article 16. But Greece de- 
clined to press the issue, and in like manner China 
failed in the matter of Manchuria to take the necessary 
steps to make Article 1 6 effective. In neither case could 
the League act when the Powers attacked declined 
to treat the attack as war. Nor did Austria charge 
the Reich with an act of war on the occasion of the 
Chancellor’s murder, nor, it must be added, has any 
legal proof been adduced that the Reich plotted that 
murder. The League can act only on definite facts 
properly ascertained, not on the surmises of private 
persons. 

(2) There appears to me to be no truth whatever in 
the allegation that the British Government repeatedly 
violated its solemn treaties with Italy, and that but for 
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this repudiation there would have been no Ethiopian- 
Italian dispute. Italian acceptance of the treaties of 
peace and the League Covenant, necessitated by the 
Allied failure to win the war without the help of the 
United States, a result for which Italian failures were 
in part responsible, extinguished the high hopes of 
Italian expansion, but it equally extinguished the obli- 
gations of the secret treaties. The British Empii’e under 
the Covenant, together with all the other members of 
the League, renounced all engagements incompatible 
therewith. To accuse Britain on this score of repudia- 
tion of solemn obligations is an accusation which every 
British Government is entitled to resent. 

(3) The obligation to impose sanctions which arises 
under Article i6 of the Covenant is imperative and 
categorical. If Britain decides to hold that it is not 
bound to give effect to it, it can do so only on the 
ground that no treaty need be respected unless it seems 
convenient to do so. That means the complete collapse 
of the Locarno Pact and the efforts to establish a system 
of collective security. If France has some understanding 
with Italy which prevents her carrying out her obliga- 
tions under the Covenant, and she fails to act with 
Britain at this crisis, she must recognize that for her 
future security she need not look to Britain, French 
intransigence has re-created the German Army; a 
French breach of Covenant obligations will ensure 
that she will not have British support against that 
Army. 

(4) Supporters of sanctions do not believe that 
Ethiopia, poor and without adequate supplies of arms, 
can herself defeat the attack of Italy.* They have never 

* This view was confirmed by the collapse of Ethiopian resistance in 
April and May 1936. 
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conjured up pictures of Italian defeat and demoraliza- 
tion. They have no desire to use sanctions to destroy 
Fascism, which, for all they know, may be the highest 
form of political organization for which the Italian 
people are ripe. They recognize that, in defiance of 
solemn pledges under the League Covenant, and not 
less solemn pledges under the Paris Pact of 1928, Italy 
is waging a war of undisguised aggression on a country 
whose sovereignty and independence Britain is under 
a categorical obligation to maintain. They have no 
desire to inflict suffering on the Italian people; they 
only desire to fulfil a clear duty to attempt to end a 
war which. Professor Sarolca assures us, is being waged 
by Italy with all the fanaticism and cruelty which have 
always characterized Holy Wars. Professor Sarolea 
forgets in his dread of sanctions that those who advo- 
cate them recognize their danger, but, unlike him, also 
recognize that failure to attempt them would lead to 
results as disastrous as any that sanctions can produce. 
What, he might consider, would be the effect on 
Germany, Hungary, Bulgaria, and Poland of the spec- 
tacle of the destruction of Ethiopian sovereignty with 
the acquiescence of the League ? 


9. THE RESULTS OF THE FAILURE 
OF SANCTIONS 

To the Editor of the Scotsman, 31 December i335> 

The Duchess of Atholl is completely mistaken in 
ascribing to me the view that, unless there is ‘rigid ad- 
herence’ to the obligations of Article 16 of the League 
Covenant, there will be a complete collapse of the 
Locarno Pact. Rigid adherence would have compelled 
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US forthwith to close ‘ the Suez Canal; this action would 
have involved the use of force, and it has always 
seemed to me, as to the great body of supporters of 
sanctions, that it is wiser to refrain from such a step 
except in reply to attack. The oil sanction which I 
approve involves no attack, but merely voluntary ab- 
stention from making profits by supplying Italy with 
the means of carrying on against Ethiopia a war which, 
according to Professor Sarolea, she is waging with all 
the fanaticism and cruelty which characterize Holy 
Wars. 

The Duchess does not realize that the Locarno Pact, 
which it is desired to supplement by an Air Pact, not 
yet concluded, between the Powers concerned, is es- 
sentially based on the League of Nations Covenant, 
and is not a substitute for it. It is sufficient to note the 
attitude of Sir Austen Chamberlain, the author of the 
Pact. He has clearly indicated that he holds that 

’ On the legal question of the right to close the Suez Canal to Italian 
transport of troops and munitions of war there lias never been any 
doubt. The Cbairman of Uic Company speaking at Paris on June 8 
naturally stressed the fact that Article t of the Convention of October SQ, 

1 888 , provides that the canal shall remain open in time of wai and that 
the Treaty of Versailles confiimed the Convention. But he naturally 
simply ignored the terms of the League Covenant which clearly compel, 
in case of breach of the Covenant established by the unanimous voice of 
the members of the League other than the offender, action by each State 
to sever all relations with the offending Power* Plainly, theicfore, the 
canal should in strict law have been closed. The Chairman's allegation 
that such closing would have constituted an act of >yar against Italy 

15 fantastic, Italy in fact lias committed under the teims of Article 

16 of tlic Covenant an act of war against the States members of the 
League. 

The attitude of France, bound by a secret and illegitimate agreement 
with Italy, doubtless rendered closing of the canal difficult, but it is 
ludicrous to appeal to international law as an autliority to sanction the 
deliberate breach of fundamental principles of that law, and such appeals 
help to explain the utter contempt with which Italy and Germany have 
treated that law and the grave failure of Switzerland, without excuse of . 
any kind, to give effect to her obligations in the matter of sanctions. 



INTERNATIONAL RELATIONS 1515 

sanctions should be made effective by the adoption, if 
possible, of the oil sanction. The reason is simple ; if, 
in a perfectly clear case, where the Covenant demands 
its application, the members of the League will not 
apply an economic sanction which is calculated to be 
effective, then an essential feature of the Covenant is 
gone, and with it the binding force of the Covenant, 
and of all the compacts based on its binding force. 

The Duchess attributes to me a threat that, if France 
does not fulfil the obligations of the Covenant, she will 
have no support from us if attacked by Germany. 
Needless to say, I made no threat but merely repealed 
what Sir Samuel Hoare insisted upon in the October 
debate, when he pointed out that most of the British 
people regarded the League as the bridge between 
Great Britain and Europe, and that, if this bridge 
were gravely weakened or destroyed, co-operation be- 
tween Britain and the Continent would become diffi- 
cult and dangerous. M. Reynaud has stressed the same 
argument in the French Chamber, andM. Laval clearly 
admits its force. 

The argument that the League exists to preserve the 
status quo is in this case peculiarly unfair. The League 
succeeded before war broke out in securing acceptance 
of proposals which would have conferred substantial 
benefits on Italy, which preferred to challenge the 
League, relying, doubtless, on the reluctance of its 
members to risk the danger of war. Those who seek 
peace at any price forget that the success in this matter 
of Italy must result in Germany putting forward un- 
answerable claims for the restoration of her African and 
Pacific possessions, and for the recognition of her right 
to union with Austria. 

The accusation that the British Government failed 
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lo implement the Treaty of London and the agreement 
of St. Jean is inexcusable. Italy deliberately super- 
seded these accords by (i) her participation in the 
negotiation, signature, and ratification of the treaties 
of peace which precluded the fulfilment of her aims ; 
and (2) her participation in the decisions as to the 
allocation of the mandates. As regards Ethiopia, she 
insisted on securing the entiance of that Power into 
the League, thus formally renouncing any right to 
affect its territorial integrity and sovereignty; and in 
the fullest knowledge of the failure of her colonial am- 
bitions she signed the Paris Fact of 1928 renouncing 
the use of war as an instrument of national policy. It 
is the fact that the action of Italy is undisguised ag- 
gression that places before the League no alternative 
but to resist effectively or to dissolve. 


10. THE OBLIGATION OF SANCTIONS 
To the Editor of the Scotsman, 2 Jamaiy ig^B. 

The Duchess of Atholl is completely mistaken in 
thinking that the closing of the Suez Canal would have 
been a military sanction. On the contrary, it would 
constitute a civil sanction of the most effective kind, 
and if Article 16 were lo be carried out fully it would 
be essential to take this step. But its application would 
so directly have menaced the ruin of Italian aggression 
that Italy must have either abandoned the adventure 
or attempted to force a passage. In view of the un- 
certainty of French support, the British Government 
doubtless rightly refrained from action. 

The oil sanction consists in not selling oil to an ag- 
gressor. Signor Mussolini has never stated that this 
would mean war ; it is a purely economic sanction, and 
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his only pronouncement was tliat such sanctions he 
would meet by economic measures. That he would 
actually attack Malta or Egypt because an oil sanction 
was applied is a mere matter of conjecture, used by 
M. Laval to induce Sir Samuel Hoare to action repu- 
diated by this country and the vast majority of mem- 
bers of the League. Happily, the Government of this 
country, in accordance with the emphatic views of the 
electorate, has declined, on reflection, to be intimi- 
dated, and is prepared to proceed to this sanction if the 
United States will co-operate, unless France fails us.> 

The error of the Duchess is that she docs not realize, 
as does Sir Austen Chamberlain, the author of the 
Locarno Pact, that the value of that and of all similar 
accords is dependent on the maintenance intact of the 
principles of the League Covenant. There is no truer 
friend of France than Sir Austen Chamberlain, but 
he, like Sir Samuel Hoare, has felt bound to give the 
warning — miscalled threat — that failure by France to 
honour her obligations now will render the pact worth- 
less. The speakers in the French Chamber apparently 
realize more clearly than does the Duchess, that for this 
country the choice lies between the eflfective working 
of the League Covenant and isolation. Already a very 
grave responsibility rests on France for failing long 
ago to make it clear that she could never acquiesce 
in aggression against Ethiopia, in defiance of the 
League Covenant. 

The Duchess doubtless wrote in haste, or she would 
have noted that my references to theTreaties of London 
and St. Jean were not made in reply to her letter, and 

‘ Fiance did fail, with the inevitable icsuU that Gcmiany realized 
that Britain could not resist the remilitarization of the Rliincland, which 
took place on March 7, 1936, 
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that I made it clear that I approved the generous terms 
which would have been given to Italy to induce her to 
refrain from war. But she is wrong in thinking that 
the Covenant ‘suspended’ the secret treaties, leaving 
it possible to revive them later. Article ao of the 
Covenant abrogates, i.e. annuls absolutely, all obli- 
gations inconsistent with the Covenant, and forbids the 
conclusion of any such agreements in future. 

Lady Maxwell-Scott’s evidence of the indifference of 
Italy to the present sanctions, and of the whole-hearted 
support lent by the clerical party to the policy of ag- 
gression, is in complete accord with the destruction by 
bombing of the Swedish ambulance at Dolo. Does the 
Duchess, in view of such an action as this, really think 
that we ought to continue to provide Italy with oil in 
order to help her to destroy the territorial integrity 
and political independence of Ethiopia, which she 
deliberately undertook to respect and preserve ? Does 
she agree with Professor Sarolea that moral considera- 
tions must give place to issues of practical advantage, 
such as apparently are influencing the attitude of 
Belgium at the present moment? I trust she knows 
too much of the history of the Empire to share the 
ludicrous belief that the means by which it was ob- 
tained were similar to those now adopted by Italy, and 
that therefore we are unable morally to condemn her 
action. 


II. THE LEAGUE AND SANCTIONS 
To the Editor of the Scotsman, g Jammy igj6, 

(i) Professor Sarolea is most depressing. He assures 
us that a drastic reform of the League is the most press- 
ing need of the world, but that even a reformed League 
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may not be able to avert war. Now, it must be per- 
fectly obvious to him that reform of the League on the 
lines suggested in his indictment is simply impossible, 
and is absolutely precluded by the provisions of the 
Covenant prescribing the mode of amendment. He is 
therefore demanding a reform which he knows to be 
impossible, a position to which he has been led by his 
erroneous belief that the League has proved a failure. 
The League is at the present day being tested. It has 
shown admirable justice and unanimity in condemn- 
ing a disgraceful act of aggression, and the whole point 
is whether it will show ‘lamentable impotence’ in 
dealing with that aggression. It appears that the Presi- 
dent of the United Slates and Congress are prepared 
to afford aid, and the outstanding question is whether 
France is precluded by the recent secret treaty with 
Italy referred to by Professor Sarolea from carrying 
out her clear obligations under the Covenant, 

(2) Mr, Scott’s letter deprecates support of the 
League and the carrying out of a categorical treaty 
obligation because it may cripple the poultry industry. 
This means that no sanctions whatever can be applied, 
for it is perfectly obvious that injury must result to 
countries which impose sanctions, and the League 
Covenant expressly recognizes that fact. Mr. Scott 
fails to realize that wars cannot be stopped without 
sacrifices. What he could have urged with more reason 
is the failure so far to extend sanctions to other exports. 
The Covenant clearly anticipated rapid and complete 
stoppage of trade with an aggressor as an effective 
means of bringing war to an end, and it is quite pro- 
bable that partial application of sanctions may prove 
a grave mistake. 

(3) Not even the deplorable ignorance of Imperial 
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history which prevails in this country can excuse an 
assertion that ‘the British Empire was built up just as 
Italy is now doing or a reference to ‘ thieving terri- 
tory No part of the Empire was acquired by methods 
which are comparable to those now being adopted by 
Italy, and almost* the whole of its enormous area was 
acquired by means which were not merely in accord 
with the international law and moral code of the day, 
but which would pass the test of our developed legal 
and moral standards. The cause of Italy must indeed 
be bad when it can be defended only by such means. 

la. THE DISREGARD OF INTERNATIONAL LAW 
To llie Editor of the Scotsman, 3 February 193/6. 

May I comment on the remarkable treatment which 
has been accorded of late to the established doctrines 
of international law? 

(1) The French Government has treated the cate- 
gorical requirements of Article 16 of the League 
Covenant as facultative, despite the fact that it was 
France which put a stop to the effort made to reduce 
the drastic character of the Article by insisting that 
its original terms were essential in her interests. Put 
plainly, this doctrine, if finally persisted in, deprives 
France of any right to expect other Powers to imple- 
ment their engagements towards her, and justifies the 
view that this country need not regard itself as bound 
to give effect to the terms of the Locarno Pact or any 
other engagement towards France. 

(2) This coimtry has not gone so far as France, but 
it has adopted the convenient doctrine that Article 16 
is to be read subject to the condition that its terms are 

* The exception is Sind, 
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to take effect only in so far as all, or at least most, of 
the other Powers bound by it see fit to give them their 
support. It is clear that this attitude is virtually to 
rewrite the Article, but at least it can be said that the 
British Government at an early date endeavoured to 
secure some change in the terms of the Article, and that 
its action is far less reprehensible on legal grounds than 
that of France. 

(3) Italy has not merely violated the League 
Covenant and the Paris Pact deliberately and without 
a shadow of excuse, but has with singular effrontery 
attempted to deny the right of this country to strengthen 
its defences in the Mediterranean and Egypt. It has 
apparently seriously put forward the argument that 
this step should not have been taken without the 
sanction of the League of Nations, and it has contended 
that it is improper of Britain to have asked for assur- 
ances from other members of the League that they 
would carry out their obligations under the Article to 
afford Britain assistance if attacked by Italy. For a 
Power which has defied its clear obligations under the 
Covenant to denounce as guilty of international wrong- 
doing this country for obeying its clear obligations 
manifests a complete perversion of the conception of 
legality. 

(4) Not less amazing is the pronouncement attri- 
buted to Mr. J. B. Moore that the United Slates Neu- 
trality Bill to permit or require the President to curb 
exports of war material would obviously bring that 
country fully into any war to which it was applied. 
This is a complete negation of the doctrine of national 
sovereignty, and asserts that it is the duty of a country 
to allow foreign countries unfettered access to its pro- 
ducts and manufactures in war-time. It is presumably 

M 
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on die same basis that the Italian Government has 
threatened the Egyptian Government with demands 
of compensation for its action in applying sanctions. 
It is a wholly new and most objectionable claim, and 
it may be hoped that the Government of the United 
States and Congress will treat it with the contempt 
which it deserves. 

(5) The utter disregard for pledges by Italy renders 
worthless the latest assurances that Italian domination 
of Ethiopia would respect British Imperial interests as 
a sacred trust. The adherence of the Union of South 
Africa to sanctions, despite the complete independence 
of its Government of British control, is based on a fun- 
damental fact, to which opponents of an oil sanction 
remain unwisely blind, that Italian sovereignty over 
Ethiopia would inevitably be followed by the acquisi- 
tion of domination over the Sudan and Egypt. Signor 
Mussolini’s insistence on the conquest of Ethiopia 
shows him to be fully aware of the implications of his 
action, and it is not surprising that he is mobilizing 
every eifort to induce the British Government to refrain 
from action. But it is amazing to find so many people 
here prepared to second his plain intention to destroy 
the British hold on Egypt. 

13. BRITISH AUTHORITY IN THE 
MEDITERRANEAN 

To the Editor of the Scotsman, 50 February igsB. 

The remarkable character of the Hoare-Laval pro- 
posals for an Ethiopian settlement becomes more in- 
telligible in the light of the statement ascribed to the 
Inter-Departmental Committee under Sir John MafTey 
by the Italian Press, that no vital British interests were 
involved in the acquisition by Italy of control over 
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Abyssinia, It would be very interesting to learn the 
justification for this amazing doctrine, which appears 
to have led Mr. Baldwin to regard with equanimity 
arrangements under which space might be found in 
Ethiopia for a colony of a million Italians in due course. 

Nothing is more obvious than that British control of 
Egypt and the Sudan is wholly incompatible with the 
presence of a great European Power in Ethiopia. The 
British Empire ought to be well aware of the grave 
burden imposed by the proximity to British territory 
of a foreign Power from the history of relations with 
Russia. There would be far greater danger in the case 
of the presence of Italy in control of Ethiopia, and 
represented there by a large Italian colony. Not only 
could Italy inflict fatal injury on the Sudan and Egypt 
through her control of 80 per cent, of the water of the 
Nile, but her European forces and her Ethiopian 
armies would enable her at pleasure to force British 
compliance with Italian policy, with the alternative 
of ejection from Egypt or the protection of that 
country at overwhelming cost. The idea that Italy 
would be content with Ethiopia seems absurd; no 
doubt Italy would be delighted by assurances to this 
effect to secure British indiflference to her conquest, 
but once established there she would have no difficulty 
in persuading herself that her manifest destiny required 
her control of the Suez Canal and of Egypt. The 
Duce indeed has not troubled to conceal his Imperial 
ambitions, and the present venture is merely their 
indispensable preliminary. 

It is curious that those who are always urging Britain 
to be realists in foreign policy should apparently be 
perfectly content to watch the substitution as a neigh- 
bour to British dependent territory of an Imperial 
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colonizing Power in lieu of a weak Ethiopia. Would 
they be equally complacent over the acquisition by 
Russia of Afghanistan? Britain has been at all times 
prepared single-handed to fight rather than allow 
Afghanistan to become a Russian dependency, and it 
is rather surprising that she is not even prepared to 
carry out a categorical treaty obligation to prevent her 
own subjects supplying oil to facilitate an Italian con- 
quest which would constitute a direct menace to the 
Empire. 

The utter futility of half-hearted sanctions is well 
illustrated by the recent agreement with the Free State 
which has enabled Mr. de Valera to cease paying 
bounties on export of cattle and horses. No one can 
doubt now the complete failure of Mr. Thomas’s plan 
of reprisals; their one chance of success disappeared 
when their basis was undermined by the concession of 
1935 ) ttow widely extended.* Just as Mr. Thomas’s 
policy failed through lack of prevision, so our policy 
now threatens to irritate Italy without hampering 
seriously her effort to secure a position whence she can 
advance to the exclusion of British authority from the 
Mediterranean. 


14. THE FRENCH SECRET AGREEMENT 
AND THE OIL SANCTION 

To the Editor of the Scotsman, 35 February 
Surely there is something wholly wrong with the 
doctrine of Mr. Eden that he cannot publish informa- 
tion in his possession with regard to the terms of an 
agreement between foreign Powers which they have 
not seen fit to publish themselves. France and Italy 

^ See Keithj Lett$n on In^riai Relations^ PP* 343> 344> 



INTERNATIONAL RELATIONS 1 65 

have clearly entered into an agreement whose terms 
are of interest to this country; it is the duty of the 
Government to ascertain as best it can the terms of 
any such agreement; and its only excuse for not com- 
municating what it knows to Parliament must be that 
it is not in the public interest to disclose the facts. That 
the two Powers have not published them affords no 
reason in itself for withholding them; Powers which 
plan action of a character unfriendly to Britain are not 
likely to make public the terms of their accord, but it 
may be of the utmost consequence to the British public 
to know the facts. Unless we know the dangers to which 
we are exposed, we cannot be expected to accept as 
necessary great increases in the cost of defence. 

Further, the hesitation of this country to proceed to 
impose an embargo on the export of oil, in so far as 
lies within its own authority, seems inexplicable. We 
are under the most formal obligation to preserve as 
against external aggression the territorial integrity and 
political independence of Ethiopia, and to sever trade 
relations with Italy. It is ridiculous to pretend that 
imposition of an oil sanction would make no difference 
to Italy; the threats which have intimidated some of 
our legislators negative that view. It is perfectly clear 
that it would have the same effect as the sanctions 
already in force of increasing the cost to Italy of her 
purchases, and thus rendering greater her financial 
burdens. It must from the first have been apparent 
that it was absurd to expect the United States to take 
action when the League members who were under a 
categorical obligation to act refused to do so. 

It is unfortunate that the Maffey Committee’s 
memorandum is not to be published when its terms 
are available in Italy. But, if Mr. Eden’s summary is 
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adequate, it appeal's that that body held that ‘ there 
were no important British interests affected in Abys- 
sinia, with the exception of Lake Tana, the waters of 
the Blue Nile, and certain tribal grazing rights’. The 
Committee, therefore, seems to have admitted what to 
me seems obvious, that a most vital British interest is 
affected, that of the Nile waters, I confess I cannot 
understand the view that the report negatives our 
having interested motives in standing out for the 
maintenance of the independence of Ethiopia. It is 
an obvious and essential interest of this country that its 
authority over Egypt should be secure, and, happily, 
with the dropping of our claim to dictate the form of 
the Egyptian Constitution, there seems at last hope of 
an Egyptian alliance. 

Mr. Eden ignores also the essential question of the 
German claim for colonial mandates,* and Mr.Thomas 
had denied the possibility of transfer. But it must be 
plain to both of them that, if Italy secures Ethiopia, 
Germany must have compensation, and that in such 
an event she will not be satisfied by the mere return 
of her former territories. Those who are prepared in 
fear of Italian attack to surrender Ethiopia must be 
ready to accept German domination in what is now 
Belgian and Portuguese Africa. 


15. THE SANCrriTY OF TREATIES 
To the Editor of the Scotsman, g March 
Sympathy with France cannot blind us to the fact 
that her own action in encouraging, as it is now clear 
she did, Italy to seek compensation in Ethiopia for her 
refusal to cede her own colonial territory was a clear 
* See nos. 
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breach of her duty under the League Covenant, and 
that ever since Italy was declared an aggressor by the 
League France has not only defaulted in her categorical 
duty, but has been the cause of like failure in others. 
Two wrongs • do not make a right, but a Power which 
deliberately declines to carry out its own undeniable 
obligations cannot convincingly denounce the immor> 
ality of another Power which acts in like manner, and 
France bears a very grave responsibility for the virtual 
destruction of the effect of Articles 10 and 16 of the 
Covenant. She enunciated in her attitude the doctrine 
that treaties should be regarded only in so far as proved 
convenient, and she is now suffering from precisely the 
same treatment meted out to her. 

For this country the time has clearly come to con- 
sider in every aspect the question of the German claim 
for colonies, to which Herr Hitler has finally been con- 
verted. Does the Government intend to adhere to 
Mr .Thomas’s declaration that the mandated territories 
will not be restored to Germany, even under mandate ? 
Or is the Government prepared to consider transfer 
in return for some definite concession, for example in 
respect of a demilitarized frontier zone? No doubt the 
issue is complicated by the question of the Dominion 
mandates, but the question cannot be indefinitely 
evaded, and it is quite different from the quite illegi- 
timate proposal to hand over either British colonies or 
British protectorates to Germany or any other foreign 
Power. Unfortunately, Germany’s disregard for 
treaties suggests the doubt whether any concession 
which she might promise in return for the rendition of 
her former holdings would be worth the paper on 
which it was written. 

* The other was the German denunciation of the Locarno Pact. 
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1 6 . THE GERMAN DEMAND FOR RETURN 
OF COLONIES 

To the Editwof the Scotsman, 7 April jgsS. 

The Chancellor’s speech reveals a very definite 
change in the attitude of the Government to the 
German demand for a return of her colonial territories, 
as compared with the flat negative of Mr. Thomas. It 
is clear that concession must definitely be accepted if 
Germany is to return to the League. Herr Hitler, 
ambiguous on other topics, has made his position on 
this head so plain that those who regard the return of 
Germany essential to European peace, as the Govern- 
ment is understood to do, must be prepared to pay the 
price. Any vagueness on this subject will merely lead 
to fresh trouble. 

But it is refreshing to learn that the Government is 
not prepared alone to sacrifice territories held in man- 
date. France, Belgium, and the Dominions will have to 
play their part. The Union of South Africa has already 
indicated refusal, but that attitude is wholly inconsis- 
tent with the enthusiasm with which Mr. Pirow assured 
Germany that he would be glad to see her once more in 
possession of African territory.' It would be cynical to 
suggest that Mr. Pirow was contemplating that the 
Union would aloneretain her mandate and incorporate 
it in her territory, while Britain restored Tat^anyika, 
Togoland, and the Gameroons, and Australia New 
Guinea. Samoa, we may suppose, Germany might not 
trouble to claim. 

There is one point of fundamental importance which 
ought to be faced and worked out. It is held essential 

* Sec Keith, LeUen on Imporial PoHcy^ 1916-1^1315^ p. 346. 
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to safeguard the interests of all sections of the popula- 
tion of the transferred territories, including obviously 
both British settlers in Tanganyika, who have so often 
been assured of the permanence of the mandate, and 
the natives. Now the present system affords no real 
safeguards. The apparatus of the mandatory system is 
such that all depends on the goodwill and policy of the 
mandatory Power. If there are to be real safeguards, 
the minimum will have to be to give to the inhabitants 
the right of access to the League of Nations and to the 
Permanent Court under such conditions as will ensure 
the power of the bodies effectively to inve.stigate griev- 
ances and to secure their remedy. Whether machinery 
to effect this can be devised is uncertain ; but, unless 
this can be arranged, it is idle to talk of safeguards, and 
it must be recognized that for their fair treatment those 
in the transferred territories will have to rely on German 
policy alone. Nothing, at any rate, can be worse than 
safeguards which irritate and are useless as a means of 
effective defence. 


17. THE UNION OF SOUTH AFRICA AND THE 
GERMAN DEMAND FOR RETURN 
OF COLONIES 

To the Editor of the Scotsman, 10 April ig 36 . 

The Duke of Montrose is too true a Scot to see a joke, 
or he would have realized that I wrote sarcastically of 
Mr. Pirow. The point is that Mr. Pirow has placed 
himself and the Union in the most difficult position. 
The arguments against the return of South-West Africa 
to Germany used by the Duke are not open to Mr. 
Pirow, for he has publicly acclaimed the fitness of Ger- 
many to hold a mandate, and welcomed the prospect of 



170 international relations 

her return to Africa. The truth is that Mr. Pirow was 
endeavouring to win popularity with Germany by the 
expression of readiness to see Britain surrender Tangan- 
yika, while the Union retained South-West Africa. He 
was guilty, happily in a very reduced form, of the same 
kind of political immorality which M. Laval contem- 
poraneously exhibited when, refusing just compensation 
to Italy at the cost of some surrender of her vast areas 
by France, he gave Italy a free hand in Ethiopia. If 
France is surprised at British complaisance in the face 
of the violation of the Locarno Pact, the explanation 
lies in the encouragement she gave to Italy to violate 
the League Covenant and the Kellogg Pact, and in the 
deep resentment which many of us feel at being com- 
pelled to violate our own clear obligations under the 
Covenant, because France is determined to make good 
the pledge which wrongfully she gave to Italy . 

If I may risk another joke, may I suggest that the 
Duke is imitating too closely the habits of the African 
ostrich when he advises those who love peace to drop at 
once any talk about meddling with African territory or 
rights? Herr Hiller has at last been converted to the 
demand for colonial territories ; how far Italy’s action 
has conduced to this it would be interesting to know, 
and it will be poetic justice if France sees Italian success 
achieved at the cost of herself having to surrender the 
former German colonies which she took in mandate. 
Mr. Thomas has quite correctly declared that Britain 
does not now contemplate parting with mandated terri- 
tories. The Chancellor of the Exchequer, the Home 
Secretary, and theUnder-Secretary of State for Foreign 
AfBtirs have made it clear that the British Government 
is not prepared to negative return as part of an inter- 
national settlement restoring Germany to the League 
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and to co-operation in security. Neither wc nor the 
Union can avoid discussing these matters with other 
sovereign States, and I suspect Mr. Pirow is now won- 
dering whether vicarious generosity is wholly wise.' 

18. BRITISH FOREIGN POLICY 
To the Editor of the Scotsman, 4 May igsB. 

Mr. Eden must not be surprised if foreign opinion 
attributes to British hypocrisy his assertion that we have 
sought to play our part under the signed League Cove- 
nant obligation to the full. He is perfectly well aware 
that Article 16 of the Covenant placed on us a cate- 
gorical obligation to sever relations with Italy once the 
League had decided that she was an aggressor ; that 
our suggestion to reduce the stringency of the obliga- 
tion by amending the Covenant had been rejected by 
France and other Powers ; and that in failing to act as 
required under Article 16 Britain definitely defaulted 
on a treaty obligation. Our default is mitigated from 
the moral point of view by the refusal of France to per- 
form her obligation ; and it may have been unavoid- 
able, if, as may have been the case, the Committee of 
Imperial Defence advised that our defences had been so 
neglected by the Governments of Mr. MacDonald and 
Mr. Baldwin that we dare not risk an Italian attack. 
But it is dishonest to pretend that we have not broken a 
singularly clear obligation. 

After the failure of France and Britain alike to 
observe Article 16 of the Covenant, it is foolish to talk 
of any obligation to observe the Treaty of Locarno.* 

^ Mr. Pirow’s opinion, expressed on his return to Africa^ that Germany 
would not be satined without colonies, but that political, economic, and 
strategic conditions since 1914 negatived the return of South-West Africa 
and Tanganyika, seems to hint at sacriiices by Portugal or Belgium. 

* Sec ii, no. 6, ante. 
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That Treaty was concluded in order to implement the 
Covenant ; in doing so we had to part company with the 
Dominions, and it should be our first business to get rid 
of any semblance of an obligation which separates us 
from the rest of the Commonwealth. Mr. Eden should 
be called upon insistently to bear this fact in mind in 
any negotiations for a new understanding. 

Further, I hope that Conservative members of the 
Commons and Lords will cease to delude themselves 
into the belief that we can retain Germany’s territories. 
The aggrandisement of Italy and the collapse of the 
League security provisions render inevitable and irresis- 
tible the demand of Germany to share control over 
Africa. The argument that recovery of her former terri- 
tories can be of no service to Germany is ridiculous; 
the German territories were taken over without any 
regard to the wishes of the natives ; we cannot honestly 
say that Germany would misgovern Tanganyika, * and 
the Union’s government of South-West Africa lost any 
chance of acceptability by the natives when it set the 
fashion of aerial bombing of defenceless tribesmen. 
The Union cannot expect Germany to be denied the 
right of raising native armies now enjoyed, and doubt- 
less to be widely extended, by Italy. A German demand 
for the return of her territories is infinitely more justi- 
fiable than the Italian action in Ethiopia, and the 
friendship of Germany is far more valuable to any 
Power than that of Italy, Now that our position in 
Egypt and the Sudan is so seriously menaced, the 
sooner we come to an amicable understanding witli 
Germany the better in every way. We can still use the 
German territories as a bargaining counter; later this 
may cease to be possible, 

* See ii, no. 31, pasi. 
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19. THE FUTURE OF THE MANDATED 
TERRITORIES 

To the Editor of the scotsmaNj 8 May 

Extreme Germanophobia is the only possible excuse 
for the attribution by Sir J. D. Ramsay to me of the 
‘suggestion that the natives in Tanganyika and South- 
West Africa were likely to receive better treatment 
under the rule of Germany than under that of the 
Union of South Africa*. What I said was simply, ‘ We 
cannot honestly say that Germany would misgovern 
Tanganyika, and the Union*s government of South- 
West Africa lost any chance of acceptability by the 
natives when it set the fashion of aerial bombing of 
defenceless tribesmen.’ But I suppose any argument 
is possible from a writer who evidently believes that 
Tanganyika is under mandate to the Union of South 
Africa. 

I can hardly believe that Sir J. D. Ramsay imagines 
that the rule of the Union is acceptable to the natives of 
South-West Africa. Under the pre-war regime the 
Ovambos were left undistinbed, and the Germans 
never entered their territory; since 1924 the Bastards 
have lost their old power of self-government; nor do 
the natives seem to have forgotten the bombing of 
the Bondelzwarts. They feel, no doubt correctly, that 
European rule, avowedly in the interests of Europeans, 
whether German or Union, has few attractions, and 
would much prefer to be ruled by neither. 

Comparison of atrocities serves little useful purpose, 
but it is fair to point out that Germany was an ordinary 
conqueror fighting a real war, while General Smuts 
had undertaken a sacred trust of civilization, and was 
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confronted by trivial unrest which should have been 
disposed of by normal means. 

The future of the territory should be left to be deter- 
mined between Germany and the Union. Mr. Pirow 
has put it out of the power of the Union to deny the fit- 
ness of Germany to hold a mandate, and the German 
settlers are an important local element. ^ The Union 
would probably be well advised to seek some com- 
promise. My only point is that there is no ground for 
British intervention. Mr. Pirow is now said * to desire 
to discuss co-operation in defence with the British 
Government, but he really must not expect us to forget 
his solemn warning on February 5, 1935, that ‘the 
Government is not prepared to participate in any 
general scheme of Imperial defence’, and the most deli- 
berate and complete homologation of that doctrine by 
General Hertzog on February 8, and his x*eassertion of 
the doctrine of the right of neutrality. There must be 
mutuality of obligation, as in the case of New Zealand, 
if Britain is to be bound to adopt the policy which suits 
a particular Dominion. Sir P. Ford’s Australian pro- 
teges 3 are the people who have adopted the Union 
doctrine of the right of neutrality in Bi'itish wars, but 
who expect us to maintain the White Australia doctrine 
by the British Navy. This is a deplorable idea, to which 
the Locarno Pact unhappily gave encouragement, and 
I hope that we shall not be committed by any future 
pact in like manner. 

As regards Tanganyika, thanks to the mandatory 
system, we have administered it in a much more 

^ See ii, no. i6, ante^ and the Report of the Commission issued 
June la, 1936. 

^ See no. 34^ ante. 

^ The Iiabour Party in the Commonwealth opposed sanctions and 
demanded neutrality. 
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creditable manner than we have Kenya, and I have 
suggested that we should take every possible means 
of trying to secure that, if the territory reverts to Ger- 
many, sound methods of government should continue. 
I note without surprise that nothing will induce the 
Prime Minister to promise that he will not consider the 
possibility of such retransfer. Common sense will sug- 
gest that he is right, and Mr. Baldwin probably remem- 
bers too clearly the folly of promises which cannot be 
made good, as seen in the Irish surrender of 1921, to be 
willing to give assurances that cannot be kept. Sooner 
or later the allocation of territories in Africa will have 
to be readjusted, and Tanganyika affords the natural 
contribution of Britain to the readjustment. 


20. GREAT BRITAIN AND THE LEAGUE 
To i/ie Editor of the Scotsman, // May 1^36. 

Sir P. Ford desires to remove from the League Cove- 
nant the principle of collective security, its most vital 
feature, and to reduce the League to a very expensive 
secretariat. But I cannot find on what he intends us to 
rely for our security unless it be (i) the British Empire, 
and (2) ‘ refraining from unnecessary and nagging criti- 
cism, and keeping in constant and discreet touch with 
all the purposes and actions of surrounding nations ’. 
To rely on these sources for aid in securing our safety 
seems to me, frankly, absurd. 

(i) As regards help from the Dominions, Sir P. Ford 
should remember that the Irish Free State and the 
Union of South Africa refuse to accept implication in 
British wars, assert the right of neutrality, and would 
unquestionably exercise it unless they felt themselves in 
imminent danger. Neither has a fleet or expeditionary 
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force. Canada is defenceless, and aid thence could only 
come after prolonged delay, if at all, and after a General 
Election fought on the issue. Australia even in the 
Great War rejected conscription; it has abandoned 
compulsoiy service ; its power to aid us even if it desired 
is minimal, and the Labour Party has now espoused the 
doctrine of restricting action to defence when Australia 
is attacked. New Zealand alone proclaims solidarity 
of interests, and New Zealand’s strength is minimal. 

(2) Our attitude towards Italy cannot be treated 
as nagging criticism by any person who understands 
the issues at stake. They involve the British position 
in Egypt and the Mediterranean, and the security of 
British communications with the East. The British 
Government was in the fortunate position of being able 
to combine an absolutely categorical obligation towards 
Ethiopia with the defence of vital British interests. By 
lack of courage and clearness of purpose the opportu- 
nity was thrown away. If Sir P. Ford means that wc 
are to seek safety in acquiescing in foreign Powers 
undermining our position, then it seems to me that his 
policy is the worst possible. 

To retrieve disaster and re-establish the doctrine of 
collective security is a most difficult undertaking, 
though the provocative attitude of Italy in some degree 
facilitates action. But the alternative is not the securing 
of peace by passivity, but the certainty that, unless we 
are ready to surrender the dependent Empire and ac- 
cept any other terms imposed by an aggressor, we shall 
have to face war without any assurance of aid. For 
that purpose we shall have to expend sums far in excess 
of even the crushing burdens now imposed, and even 
then we may not be able without compulsion to obtain 
the necessary number of men. We must really discard 
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pacifism of Sir P. Ford’s type, and realize that without 
re-establishing collective security our future will be 
most difficult and most probably disastrous. 


21. THE DISREGARD OF BRITAIN’S OBLIGATIONS 
UNDER THE COVENANT 

To Ike Editor of the Scotsman, 15 May igjS. 

It is almost incredible that Earl Stanhope should 
venture to assert that Britain has carried out to the 
full her obligations under the Covenant. I can only 
assume that by constant repetition of this ridiculous 
assertion it is hoped to induce the public to believe 
that the Covenant contained a provision that action 
under Article 16 was conditional on like action by 
every member of theLeague. Needless to say, the Cove- 
nant neither contains nor implies any such provision, 
and attempts to amend Article 16 definitely failed. 
We are no doubt less guilty than the other members of 
the League, but to deny that we have violated a cate- 
gorical international obligation is simply untrue. 

There is one very serious question affecting our culpa- 
bility in the matter which does not appear to have been 
put to the Foreign Secretary and which should cer- 
tainly be put. Did we warn the Emperor of Ethiopia 
that we interpreted our obligation under Article 1 6 as 
conditional on action being taken by other members 
of the League ? If we did, he must have known that 
he could put no faith in that Article. If he was not 
warned, our Government was guilty of a grave failure 
in an elementary duty. There can be no reason now 
for not eliciting the facts. 

Further, docs this country really approve of the pos- 
sibility of difficulties being put in the way of the visit 

N 
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of the Emperor to England ? Is it forgotten that under 
Article 10 of the Covenant we arc under an obligation 
to preserve against external aggression the territorial 
integrity and political independence of Ethiopia ? How 
can we possibly attempt to prevent the Emperor visit- 
ing this country in order to remind us of our solemn 
obligations ? The fact that any doubt should be possible 
on this subject is surely deplorable. If it is hoped to 
placate Italy by refusing him permission to come here, 
it is futile. The whole diplomatic history of Italy shows 
that all she respects is force. 


82 . BRITISH FOREIGN POLICY: 

ITALY AND GERMANY 

To the Editor of the Scotsman, 3 June 1336. 

The Duchess of Atholl’s criticisms of the views of 
Lord Camock and others are doubtless sound so far 
as they go, but 1 fear she is too limited in her outlook 
when she insists that the greatest dangers to us are 
European. This is to look at the matter through insular 
glasses and to forget that the weakest part of the 
Empire is Australia, which is quite unable to protect 
herself against danger from the East without British 
aid. Any British policy which confines itself to the 
safety of these islands is radically unsound. Nor is 
there any satisfaction to be found in any policy which 
endeavours to rely on defence of the Empire by its 
sole forces. So little effective support could thence be 
forthcoming that a plan of this sort would be suicidal. 

The Duchess’s proposal to surrender at discretion 
to the Duce suffers, I fear, from a complete lack of 
realism. To do so would be to give formal sanction to 
the doctrine that treaties serve only to delude those 
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who put faith in them, as did Ethiopia, and should 
be broken without hesitation when any profit can 
thence be gained. Nothing can be more absurd than 
to suppose that the Duce’s plan of re-creating the 
Roman Empire is now salisiied. He has not even, in 
his amusing interview with the Daily Telegraph,'^ pre- 
tended that it is, and all that he wants is time to con- 
solidate his conquest before he uses it as a basis for 
establishing control over the Sudan and Egypt. He 
relies, very probably with justice, on the obvious spirit 
of defeatism which marks this Ministry, partly as a 
result of the admitted intention of its leader to abandon 
his post. But to me it seems the height of folly to 
acquiesce tamely in the complete alteration of the 
balance of power in the Mediterranean when effected 
by the deliberate violation of international obligations. 
It would be interesting to ascertain how far British 
inaction and failure to keep faith were infiuenced by 
the absurd doctrines of the Maffey Committee and by 
the miscalculations of the General Staff on the subject 
of the duration of Ethiopian resistance. It is probably 
a national disaster that at this juncture there is no 
effective Opposition in Parliament, for the Labour 
Party is rendered unconvincing by the divisions in its 
ranks and the failure of its members to realize that 
our long-continued efforts at unilateral disarmament 
have been futile. 

I doubt also whether the Duchess is right in thinking 
that the real danger in Europe is from Germany. Herr 
Hitler broke his obligations only after France and we 

* Curiously enough this masterpiece of evasion seems to have satisBed 
those to whom it was directed of Italian good faith as regards satisfaction 
of Italian ambitions. Italy, of course, would be false to herself if she 
i*efrained from persistence in undermining British power in the MedU 
terranean. 
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had broken ours towards Ethiopia and had proved that 
treaties, however solemn, were binding only so far as 
convenient. At any rate, if alliances are to be chosen, 
the German has obviously much greater advantages 
than the Italian. It is a great pity that our Govern- 
ment did not from the outset adopt to Italy the attitude 
of Lord Salisbury when for his time he put an end to 
her designs on British pre-eminence in East Africa,’ 
But the lessons of history are ignored by the epigoni. 


23, THE ITALIAN REGIME IN ABYSSINIA 
4 1336. 

The annexation of Abyssinia by Italy, without 
achieving the conquest of a very lai^ge portion of that 
territory, follows the precedent of November 5, 1911, 
when she annexed Tripoli, though only the coast and 
the capital were in her hands. It is significant that 
Count Aehrenthal at tlie time held the action prema- 
ture and legally unjustifiable.* There is no answer to 
this criticism, except that other Powers have so acted, 
as did Britain herself in igoo when she annexed the 
South African Republic and the Orange Free State. 

' How Lord Salisbury saved Zanzibar from an earlier Ducc is recorded 
in his dispatch to Goschen of October I4) 1888 : <In cynical and arro- 
gant injustice tt is impossible to surpass Crispins policy towards Zanzibar. 
We have only prevented him from exacting what he pleased from the 
Sultan by keeping the squadron at Zanzibar and intimating pi*ctty 
plainly that force ^vould be repelled by force * i Lady G. Cecil, Lt/cy 
iv. 336. Compare also his cfifectivc opposition in i8go to the Italian 
ideal of invading Tripoli in time of complete peace and without the 
shadow of an excuse; ibid. 373. Italy in igii acted against Turkey 
without a shadow of legality, and it is significant that here again she 
had secured the approval of France by agreeing to her advance in 
Morocco which nearly involved Europe in war. The immoiality of both 
PVench and Italian policy then, as in 1935-6, needs no emphasis. Cf, 
Gooch, Before the War, i. 431 ff. 

» Ibid. 435. 
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In that case, however, there was the justification that 
these Republics had declared war on Britain, without 
in the case of the Free State any possible justification. 
In the case of Tripoli annexation was not under exist- 
ing international law in itself illegitimate: the irregu- 
larity then was that it took place prematurely. In the 
present case annexation is a defiance of the League 
Covenant which renders it legally impossible for any 
member of the League to admit the validity of the 
annexation. The existence of the Covenant has com- 
pletely altered the position since 1911, when no doc- 
trine of international law interfered to prevent any 
Power that desired accepting the fait accompli. 

The subjection of all British subjects^ and other 
Europeans in Ethiopia to the Italian code announced 
on May 31 creates a difficult position for the British 
Government. British subjects in Ethiopia under treaty 
rights fall under British consular jurisdiction exercised 
under the terms of the Ethiopia Order in Council, 1934. 
The new regime seeks to deprive them of that privilege 
and to subject them to the domination of a usurping 
Power. No doubt the step taken is intended to increase 
pressure on Britain to recognize the annexation, and 
thus regularize the position. It is, however, clear that 
the British Government ought to decline to take any 
such step, should insist on its sole right to exercise juris- 
diction over British subjects, and, if it cannot secure 
this, should treat the Italian jurisdiction as that of an 
invading army in possession of territory. 

It is, of course, clear that the Italian action must act 
as a direct incentive to Japan to secure the abrogation 
by Manchukuo of the British and other foreign extra- 

* The British legation was forbidden to send wireless messages in 
July, and submitted under protest. 
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territorial rights therein. Surrender to Italian ille- 
gality must necessarily encourage the expectation that 
Japanese encroachments shall likewise be submitted to. 

A warm welcome is due to the initiative of the 
Argentine in securing the summoning of the League 
Assembly to discuss the annexation. Such action is the 
more justified becauseltaly herself became deliberately 
party to the agi'eement sponsored by the American 
States pledging themselves to decline to recognize any 
annexation of territory effected by action in contra- 
vention of the Kellogg Pact. The cynical disregard of 
that solemn accord is almost as discreditable to Italy 
as her violation of the League Covenant itself. 


24. THE FUTURE OF SANCTIONS 

OUTLOOK, Jtdy /agff. 

It was with considerable surprise that the majority 
of the House of Commons learnt immediately after 
the flight of the Emperor that Sir Austen Chamberlain 
deemed the removal of sanctions forthwith desirable. 
As he had stood out to advocate the application of 
more drastic sanctions than those applied, it was per- 
haps natural that disappointment with the failure of 
the League should have induced him to a hasty con- 
clusion that the whole episode must be written off. 
But further deliberation has not lessened the doubt 
widely felt even among his admirers. Recovery from 
the shock of defeat has resulted in a definite hardening 
in many quarters of belief tliat the surrender of sanc- 
tions would virtually mean the end of any real utility 
in the maintenance of the elaborate apparatus of the 
League. Nothing in fact can be more futile than the 
suggestion that by making the League a clearing-house 
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of information and a meeting-place for discussion the 
way can be prepared for it later on to exercise wider 
functions effectively. Reconstituted on this basis, the 
League meetings would be deserted by Ministers of 
importance, and its membership would rapidly be 
drastically reduced until all that was really alive would 
be the Labour Organization, which has a vitality of 
its own, not bound up with the political side of the 
League. 

The fundamental truth is that the League has sub- 
stantial value only in so fer as it serves to prevent war, 
and that, so far from being an unfortimate excrescence, 
sanctions are essential to give it reality. The statesmen 
who insisted on including sanctions in the Covenant 
did so with the fullest realization of the lessons of re- 
cent history. They saw clearly that the breach of the 
Treaty of Berlin by Austria in the annexation of Bosnia 
and Herzegovina led inevitably to the Italian attack 
on Tripoli, in utter disregard of international and 
moral obligations, and to the German violation of the 
neutrality of Belgium. Treaties had proved worthless, 
because they were without sanctions ; if international 
law were to become real, it must be made so by appli- 
cation of the principles of municipal law. Those who 
broke treaties, or violated the existing rights of sove- 
reignty of any other state, must be brought to book 
by the operation of the authority of the whole body 
of member states. 

The framers of the Covenant realized to the fullest 
degree the difficulty of sanctions. They had grownup 
in the atmosphere of the uncontrollable sovereignty 
of states, and they knew that they were making the 
greatest of innovations, but they also knew that nothing 
else would give the possibility of ending war. They 
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knew also from the success of the allies in the war 
that economic and financial sanctions might prove of 
enormous power. Knowing Uie complexity of the co- 
ordination of armed action, in Article 1 6 of the League 
Covenant they insisted on immediate severance of all 
economic and financial relations with any state which 
went to war in defiance of its obligations. Some states 
at the time and later thought the termsof the Article too 
drastic, but the French Government, amongst others, 
with complete logic insisted that nothing must be done 
to weaken the automatic effect of the provisions. 

There is not the slightest doubt that in the case 
of the Italian onslaught on Ethiopia, if the terms of 
Article i6 had been given effect by Britain and Fi’ance, 
Ethiopia must have been saved. The Suez Canal would 
necessarily have been closed to the passage of Italian 
forces and of the poison gas which brought about the 
d6bicle of the defence of Ethiopia. The attitude of 
France at this crisis may well prove to have been the 
most disastrous episode of her recent history. Bound 
by a secret, and therefore, under the League Covenant, 
invalid, agreement to further Italian puiposes, France 
refused to give effect to her categorical obligations. 
How far the failure of France excuses Britain for her 
failure to keep faith is a matter on which opinions 
differ. What, however, is perfectly clear is that Britain 
deliberately defaulted in her duty under Article i6. 
For France nemesis was not delayed, Herr Hitler had 
naturally watched with keen interest the reaction of 
the liCague to Italian aggression. In the fiasco of 
sanctions he realized that Germany need fear no re- 
sistance to the tearing up of the treaty of Versailles 
or the Locarno Pact by the military occupation of the 
demilitarized zone. 
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Late, but clearly enough, the realization has come 
to many membera of the League that the acceptance 
of the annexation by Italy of Ethiopia means the 
destruction of international law. Hence the willing- 
ness of Sweden and Norway, of the Little and the 
Balkan Ententes, to welcome the continuation of sanc- 
tions ; hence the unexpected energy of Argentina in 
asking for the summoning of the League Assembly to 
deal with this crisis. These states are under no illusion 
as to the result of final failure on the part of the 
League. Isolation being impossible, states will have 
to form heavily armed groups, between whom war 
will be inevitable. Moreover, with the destruction of 
any faith in the most solemn of treaties, relations 
within the groups will be wholly unstable, and Europe 
will revert to the miserable intrigues, treaties of in- 
surance, and counter-treaties which marked the pre- 
war years and in which Italy played so consistently a 
wholly untrustworthy part. 

For the British Empire the issue of sanctions is vital, 
because the Empire has gone infinitely further than 
any other great Power in accepting the view that the 
League Covenant created a new code of international 
law rendered effective by sanctions. It has been since 
1919 an article of faith largely in the United Kingdom, 
and still more so in the Dominions, that economic and 
financial sanctions would assure the maintenance of 
peace and international law. Not only the United 
Kingdom but in still higher measure the Dominions 
have divested themselves of the means of defence to 
a degree utterly incompatible with anything short of 
a fervent assurance of safety under League auspices. 
Canada, confident in the League and in the United 
States, has disarmed and is defenceless. The Labour 
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parties in Australia and New Zealand have insisted on 
removing the regime of compulsory training for home 
'defence, which they demanded as the minimum safe- 
guard before the war. The Irish Free State maintains 
a force sufficient merely to maintain local order, not 
always without difficulty, and the Union of South 
Africa provides only for the rapid destruction of any 
native rising. In these circumstances it is not sur- 
prising that the Union has realized most plainly the 
vital importance of sanctions, and that no voice has 
been more clearly raised than that of General Smuts 
urging their maintenance. He personally had painful 
proof of the high fighting-qualities of Africans under 
German leadership in his East African campaign, and 
he has no illusions as to the menace to the Union of the 
establishment of an Italian Empire in Africa, with 
its inevitable sequel in the ever growing strength of 
the German demand for the transfer of the former 
German colonies back to her keeping. Australia and 
New Zealand realize that in collective security alone 
lies safety for them ; witli Europe a congeries of rival 
powers, the embroilment of Britain might mean fatal 
exposure to attack from Japan, against which local 
resources are almost negligible. Strangely enough, in 
Britain there seems for a time to have been the most 
amazing blindness to the attack on the British position 
in the Mediterranean and communications with India 
and Australasia involved in the Italian bid for Empire. 
The terms of the Maffey Committee report, so far as 
revealed, seem to have deluded the Ministry into the 
view that in seeking to vindicate Ethiopia Britain was 
acting from purely altruistic motives. No foreign Power 
can have been deceived by this position, nor does the 
Ministry seem prepared to maintain the pretence 
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longer. What may rightly be deplored is that when 
honour and international duty pointed for once in the 
same direction as vital Imperial interests the Govern- 
ment failed to make the fullest use of so rare a con- 
catenation. 

The maintenance, and if possible the enhancement, 
of sanctions is plainly the paramount interest of the 
Empire. The mere humiliation of Italy is not a British 
interest; all that is desired is to secure a substantial 
measure of justice for Ethiopia; the vindication of the 
League Covenant; and the safeguarding of the British 
position in the Sudan, in Egypt, and in Central Africa. 
Failure to achieve these aims will mark a definite 
epoch of Imperial decadence. That may be inevitable; 
dread of risking, however distantly, the outbreak of 
war may result in surrender which later will compel 
war under far less favourable conditions as the alter- 
native to the destruction of the Empire. There are 
grave difficulties for a Power whose youth declares its 
determination not to fight in a world where the vast 
majority of states regard war as honourable. Nor is 
a Government whose head meditates retirement an 
efficient instrument for international negotiation. 

For Scotland the sanctions issue has the same reality 
as for the Irish Free State. Mr. de Valera insisted from 
the first on sanctions on the wholly convincing ground 
that only through the vindication of the League Cove- 
nant could minor Powers hope to live their own lives, 
and he rejected with just scorn the suggestion of the 
Opposition that he should have bargained at Geneva 
demanding from Britain some return for Irish support 
for sanctions. Whatever fate is desired for Scotland, 
whether independence, Dominion status, or close asso- 
ciation with England, her interests demand the making 
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of every effort to re-establish the principles of the 
League Covenant. The alternative is the dissipation 
of the wealth of the country in armaments, swiftly 
obsolescent, and the growing menace of the necessity 
of resort to compulsion to secure the forces necessary 
for self-defence. Liberty is the most precious po.ssession 
of the Scots people; it can be preserved only by con- 
stant vigilance, and it has no more deadly enemy than 
the present widespread tendency to surrender to Roman 
Imperialism rather than exert the necessary force to 
vindicate the rule of law. Italy is ready to be friendly 
to gain breathing-space for the consolidation of her 
conquest, but the Duce does not even pretend that 
this conquest has fulfilled the Roman destiny. Nor 
can he be blamed if he now sees in Britain a Power 
unworthy of Empire in its terror of the idea of war. 

25. THE CABINET ANARCHY 

12 June 

Nothing can be more significant of the disastrous 
results of lack of leadership than the episode of the 
speech made by the Chancellor of the Exchequer to 
the 1900 Club on June 10, in which he discussed the 
future of the League of Nations, and declared that the 
continuance of sanctions would be * the midsummer of 
madness ’. It would in any case have been singularly 
improper that an announcement of policy on a matter 
which fell to be decided by the League of Nations 
should be made by the Minister who was not concerned 
with foreign affairs, even if a decision had actually been 
taken by the Cabinet. But the case is infinitely worse 
when it appears from the admission of the Prime Minis- 
ter in the House of Commons on June 1 1 that the line 
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of policy to be followed by the British Government had 
not finally been decided. It must be added that the 
impropriety of the declaration was increased by the 
fact that the decision to be taken must be reached in 
accord with the Dominions, and that the policy de- 
nounced as midsummer madness had been earlier 
declared necessary and desirable by General Hertzog 
and General Smuts. No more summary rebuke to a 
Dominion Government can ever have been recorded. 

On the merits of the question it must be added that 
it is plain that a British Government of which Mr. 
Chamberlain is a member or head is virtually incapa- 
citated from carrying out effectively any policy of .sanc- 
tions. It has long been suspected that the failure of 
British policy to protect British interests and to vindi- 
cate international law was mainly due to Cabinet dis- 
sensions : the fact is now made clear, and it is impossible 
not to ascribe the paralysis of British action to the fact 
that Mr. Baldwin, contemplating an early retirement, 
has failed to exercise over his Ministry that effective 
control without which a Government, even if its mem- 
bers are talented, cannot play a worthy part in world 
affairs. We must go back probably to the failure of 
Lord Aberdeen’s Ministry of all the Talents to deal with 
the Crimean War issue for a real parallel to the present 
failure of concentration on vital ends. It is only too 
apparent that the fiasco of Russian policy under that 
Ministry has been repeated with even worse results, 
for unhappily the failure to apply sanctions effectively 
and to maintain them involves irremediable discredit 
to Britain as a clear breach of an absolute obligation of 
honour. Mr. Eden’s insistence that as regards British 
obligations to France under the Locarno Pact he would 
not break British pledges reads curiously in face of the 
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flagrant violation of the absolute terms of the League 

Covenant. 

It is fair to add that the grave errors of the Govern- 
ment are in some measure excused by the confused 
attitude of the electorate. The electors in many cases 
had failed to face the essential truth that there is 
nothing more foolish than to be willing to wound but 
yet afraid to strike. They were anxious for sanctions, 
provided that war would not thence result, ignoring 
the fact that this attitude rendered impossible the im- 
position of sanctions of any value. How far this confu- 
sion of mind extended it is hard to say. The Labour 
Party had so long preached the doctrine of the danger 
of wars brought about by capitalism and the merits of 
pacifism that its support of sanctions was curiously 
embarrassed and became clearer only when too late to 
have much effect. But whatever allowances be made 
for the defects of the popular attitude, the duty of 
leadership rested with the Government, and it will 
probably rank in British history as one of the greatest 
misfortunes of the Empire that at a critical moment in 
its fate the statesmen representing it did not rise above 
the level of a respectable mediocrity. Disraeli, Glad- 
stone, Salisbury would have realized more clearly the 
vital character of the crisis. 

From the point of view of the Empire the episode 
emphasizes the dangers inseparable from the absence 
of any method for the conduct of foreign affairs on an 
effective basis of agreement between the units of the 
Empire. The Hoare-Laval terms were accepted, with- 
out reference to the Dominions for concurrence, by the 
Cabinet, which committed the grave fault of acting 
against its better judgement instead of disowning the 
grave error of the Foreign Secretary. They were 
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regatdcd with much dissatisfaction by the Dominion 
Governments as inconsistent with the policy of support- 
ing the League Covenant on which they had agreed. 
In the same way the readmission of Sir S. Hoare to the 
Cabinet after six months’ absence followed by the de- 
nunciation of the policy of Generals Hcrtzog and 
Smuts as ‘ midsummer madness ’ by the Chancellor of 
the Exchequer has elicited on June 12 dignified pro- 
tests from the Cape Times and the Rand Daily Mail. It is 
curious that, after so much talk of equality of status, 
the British Cabinet yet assumes the right to decide on 
foreign policy without first considering with the Domi- 
nions the possibility of achieving common ground. No 
doubt, if the Dominions will not agree and the issue is 
held vital, the British Government must proceed ; but 
there is no evidence of any necessity of action in this 
case without the fullest deliberation with the Domi- 
nions. The fact that there is sympathy in certain 
quartersi — especially French-Ganadian and pacifist — 
in Canada for Mr. Chamberlain’s point of view is ir- 
relevant in this regard, for Canada in its attitude to 
the League of Nations is deeply influenced by the 
United States, and, it must be remembered, from the 
first strove to eliminate from the League Covenant 
the obligations of Article 10. But the other Dominions, 
not protected from external aggression by the aegis of 
the Monroe doctrine,* may be excused if they regard 
the League in a far more favourable light as affording 
them a real chance of playing a part in foreign affairs. 

It is natural that Germany should welcome the 
Chancellor’s speech, as it suggests the abandonment of 
the reality of the League and the restriction of secu- 
rity to small groups of Powers, not including Russia, 
> See Kdth, GovemmnU qf ihe Brilish Empire^ p. 606. 
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against which Germany would thus be free to pursue 
her designs of conquest, unhampered by any danger of 
British obligation to intervene. The value, of course, 
of all pacts for security or otherwise is rendered negli- 
gible if Italy is permitted finally to consolidate a vic- 
tory achieved in flat defiance of international law and 
secured only by the use of mustard gas in face of the 
most solemn undertaking by treaty to refrain from its 
use. It may seriously be doubted whether Britain will 
not pay dearly for her breach of faith in the neces- 
sity of enormous expenditure on armaments and of 
conscription, for it appears very doubtful whether the 
necessary forces for defence can be raised by voluntary 
means, except perhaps at the cost of payments which 
will gravely embarrass national finances. 


26. THE EFFECT OF THE WITHDRAWAL OF 
SANCTIONS ON INTERNATIONAL LAW 

To tJie Editor of the Scotsman, 18 June iggS. 

The withdrawal of sanctions, however excused, has 
one fundamental disadvantage. It destroys the British 
record for adherence to international obligations and 
the maintenance of good faith. Nothing can explain 
away the British failure to carry out a clear obligation 
categorical in character. Henceforth the keeping of 
any British obligation will have to be regarded as purely 
facultative, for the principle has been deliberately 
adopted by a National Government, which at any rate 
speaks for the Conservative Party and which claims to 
represent three million Liberals. It is perhaps the 
clearest proof of the moral deterioration induced by 
the war that the Government should have felt at liberty 
to adopt its attitude without giving the electorate the 
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opportunity of expressing its views. It is obvious that 
the principle of reversing policy without a fresh man- 
date may be applied in domestic issues as well. A 
Labour Government, which achieves power on the 
strength of a policy of studied moderation, will be at 
liberty to stand out once in office as a supporter of the 
most drastic and revolutionary changes, and certainly 
after the action of the National Government in this 
crisis it could not seriously be attacked on constitu- 
tional grounds. 

With the destruction of the value of treaties, inter- 
national law becomes meaningless and the League of 
Nations an idle show. We must, therefore, fall back on 
pure realism and face the necessity of seeking to pro- 
pitiate Germany, as we have surrendered our position 
in the Mediterranean to Italy. Germany cannot be 
expected to keep the peace except on terms, and of 
these the most obviously just is her demand for the 
return of her former colonies, to set off against the 
acceptance of the Italian Empire in Africa. Nothing is 
more absurd than the apparent determination of the 
Gonservative Party to demand that no return of man- 
dated territory can be made. It is absolutely impossible 
to justify the aggrandisement of Italy and to maintain 
the depression of Germany, and it is scarcely credible 
that any party should be prepared to face the possibi- 
lity of war with Germany to secure the possession of 
the Cameroons, Togoland, and Tanganyika. What is 
clear is that in the long run Germany cannot be denied 
colonial territory, and that the present conditions allow 
some chance of bargaining for a temporary improve- 
ment in European relations, whence possibly a more 
enduring settlement might be achieved. France and 
Belgium also should be made clearly to understand 

o 
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that Britain cannot support them in resistance to any 
German demand for the return of their holdings of 
former German areas. To argue that we arc under 
pledges to the natives or the British settlers in these 
territories that they would never be restored to Ger- 
many is useless, not merely because we have broken 
far more binding pledges in the matter of Ethiopia, 
but because we have never had any right to give such 
pledges. What we might strive for would be some as- 
surance that Germany would accept the restrictions of 
the mandates as incumbent upon her. But it is plain 
that Germany will not forgo the right to raise native 
troops unless France and Italy give assurances that 
they will cease to employ such forces. 

The assurance that the Mediterranean is not to be 
surrendered and that Malta will be strengthened can- 
not be regarded as of serious value. Malta is too near 
Italy to be safe, and the complete and absurd mis- 
calculation of the duration of the war made by the 
military advisers of the Government prevents any feel- 
ing of confidence in their judgement. The attitude of 
the country towards recruiting for the Army shows very 
clearly how little we are prepared to dispense with the 
system of collective security and how deeply we lose 
by its failure. And as compared with Britain herself, 
the Dominions, save Canada, which has the protection 
of the United States, are defenceless. If Japan and 
Germany were to unite forces, the Empire would be in 
the utmost danger, a consideration which adds special 
weight to the reasons for adding Germany to the 
number of contented Powers. 
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• 27- the BRITISH VIOLATION OF THE 
LEAGUE COVENANT 

To the Editor of the Scotsman, sj June 1936. 

As memories are so short, I shall be glad if you will 
allow me to point out to your correspondent that the 
clear and categorical obligation violated by the British 
Government in the decision to withdraw sanctions is 
found in Article 16 of the League Covenant, which 
provides : ‘ Should any member of the League resort 
to war in disregard of its Covenants under Articles 12, 
13 j or I5i it shall ipso facto be deemed to have com- 
mitted an act of war against all other members of the 
League, which hereby undertake immediately to sub- 
ject it to the severance of all trade or financial relations, 
the prohibition of all intercourse between their nationals 
and the nationals of the Covenant-breaking State, and 
the prevention of all financial, commercial, or personal 
intercourse between the nationals of the Covenant- 
breaking State and the nationals of any other State, 
whether a member of the League or not. It shall be 
the duty of the Council in such case to recommend to 
the several Governments concerned what effective 
military, naval, or air force the members of the League 
shall severally contribute to the armed forces to be 
used to protect the Covenants of the League.’ 

You have allowed me in earlier stages of the discus- 
sion to point out that this Article was regarded by the 
framers of the League as vital, and that, while from 
1921 on its modification was repeatedly discussed, the 
result was entirely negative, the French Government 
in 1925 announcing finally that it would never consent 
to modify in any respect the rigour of the Article. I 
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pointed out also, at tlie time when we first imposed 
minor sanctions, that we were in breach of our clear 
and categorical obligations, and that we were under- 
mining the basis of tlie Locarno Pact. I do not sup- 
pose that any one really is blind to the fact that the 
German denunciation of Locarno was in part due to 
the spectacle of the violation by France and Britain of 
their obligation to apply full sanctions against Italy, 
and the realization that Britain, realizing the grave 
wrong done by France to Ethiopia in defiance of her 
obligations, would refuse to be induced by France to 
apply any measures of compulsion to Germany unless 
British security were directly involved. If Herr Hitler 
wished to retaliate for our inquiry as to German inten- 
tion of keeping treaties in future, he need only refer to 
Article 16, and the action we actually took, and inquire 
whether this was the sort of good faith he could expect 
from us. 

I note with surprise the deliberate ignoring by the 
Government and its supporters of the possibility or 
probability that the continuation of sanctions, together 
with local resistance in the unoccupied half of Ethio- 
pian territory, would have secured better terms for the 
Ethiopians. I remember vividly how after our annexa- 
tion of the Boer Republics in igoo their resistance 
forced us to concede them terms which ensured the 
present predominance of the Dutch elements in South 
Africa. No doubt the knowledge that we were to aban- 
don sanctions explains the threat of Marshal Graziani 
to annihilate the Coptic Patriarch, clergy, and others 
if resistance does not cease. 

Mr. Baldwin admits * bitter humiliation to which 
I think we must add the national dishonour of delibe- 
rate breach of a treaty obligation. But the future is 
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what matters, and I venture to make two sugges- 
tions. 

(1) We should absolutely decline to have anything 
to do with the French proposal, which I understand 
the Duchess of Atholl favours, to prepare by means of 
regional pacts machinery for the immediate application 
of military sanctions in the event of an aggression in 
any European area. In such a policy we should have 
no Dominion support, and in any case the Commons 
in this country will always have to approve military 
action extending beyond immediate defence against 
aggression on British territory. 

(2) As we have ourselves broken engagements deli- 
berately, we must cease our denunciations of Germany 
for like action and aim at a policy which will give 
reasonable satisfaction to German colonial ambitions. 
It was the view of Qpeen Victoria and Lord Salisbury, 
of King George V and Sir E. Grey, that legitimate op- 
portunity of expansion for Germany in Africa was due. 
It is absurd of Mr. Ormsby-Gore, after capitulation at 
discretion to Italy, to treat as defeatism readiness to 
consider Germany’s just colonial ambitions, and any 
politician who allows the return of tlie mandated 
territories to stand between us and an accord with 
Germany would beguilty of inflicting the gravest injury 
on his country. Further, the recognition by Austria of 
the Italian annexation of Ethiopia clearly justifies the 
conclusion that she waives any claim to protection 
under Article 10 of the League Covenant, and paves 
the way for British renunciation of any desire to pre- 
vent her merger in Germany. 
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28. THE JUSTIFICATION OP THE GERMAN 
CLAIM TO OVERSEA TERRITORIES 

To the Editor of the Scotsman, 3 July 1336. 

The Foreign Affairs Commillee of the House of Com- 
mons, composed of members of all parties supporting 
the National Government, is reported to have resolved 
that it would be the gravest error to allow Germany 
to suppose that the transfer of any mandated territory 
was even open to discussion. This is only one among 
many signs of the determination widely held to main- 
tain from the Treaty of Versailles important territorial 
advantages for Britain, though the rest of the Treaty 
may be abandoned as impracticable and unjust. 

The Government evidently sympathizes fundament- 
ally with this attitude, and this fact doubtless explains 
its apparent willingness, to which you drew attention 
on July 2, to contemplate co-operation with France 
and Kussia in a bloc against Germany. On the other 
hand, the Prime Minister has assured us that he seeks 
appeasement with Germany. But has such a declara- 
tion any meaning if he is not prepared to pay the price 
for such appeasement? Is this country to be compelled 
to bear the burden of indefinite rearmament, which 
presses hard on many classes of the people, and the 
danger of war because Britain, France, and Belgium 
are determined to retain the spoils of war and to main- 
tain Germany in a position of perpetual inferiority ? 

It is useless to say that Germany would not be con- 
tent with colonial expansion, and on that ground to 
refuse to negotiate. Germany is entitled to know what 
concessions will be made to her for the sake of securing 
her co-operation in Eurapean peace, and it was bad 
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policy in the tactless and clumsy questionnaire pre- 
sented by Mr. Eden to omit all mention of her request 
for colonial territories. If and when fair ofFei’s are 
made to Germany, and she refuses or returns equivocal 
answers, she can fairly be denounced; but as matters 
stand we have the singularly unedifying spectacle of 
Britain, France, and Belgium, all possessed of enormous 
colonial areas, denying any consideration to German 
needs. Nor is the injustice lessened when we remember 
that, owing to the disloyalty of France and her refusal 
to surrender any useful territory to Italy, that Power 
was enabled, through M. Laval’s action, to destroy 
Ethiopia without due intervention by the League. 

I am well aware how unpopular it Ls even to suggest 
surrender of the mandated territories, but statesmen 
should place principles above popularity, and should 
make it clear to the public that, if they wish peace, 
they must be prepared to consider the needs of other 
Powers. The present effort in political circles to treat 
the German request as something preposterous, to be 
firmly resisted, is the negation of statesmanship, and 
grossly misleading to people in general. 


29. BRITAIN’S RESPONSIBILITY FOR THE 
FAILURE OF SANCTIONS 

To the Editor of outlook, 6 July 1336, 

My article on Sanctions in your last issue was written 
when there still existed a faint hope that the Cabinet, 
not then unanimous, would refuse to be guilty of the 
folly of repudiating the clear and categorical obliga- 
tions of the United Kingdom under Articles 10 and 1 6 
of the League Covenant. It is some consolation that 
the Union of South Africa through Mr. te Water 
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denounced effectively this betrayal, and very gratifying 
that New Zealand, contrary to expectation, also dis- 
sented. The Balkan and Little Ententes by their silence 
no doubt meant to indicate protest, but formal dissent 
would have been far wiser. 

No legal excuse exists for the British failure . ( i ) The 
allegation that action under Article i6 must be col- 
lective flatly contradicts the terms of the Article, and 
is negatived by the histozy of the attempts to amend 
it which were all frustrated by the refusal of France to 
contemplate any relaxation of its absolute character. 

(2) The fact that the United States was not a member 
of the League was wholly irrelevant. It was present to 
the minds of those who proposed to weaken the terms 
of Article 16, but deliberately rejected as irrelevant. 

(3) The argument put forward by Sir A. Chamberlain 
that he knows of no authority in the Covenan I for main- 
taining sanctions as a punishment is worthless, and 
its author at least cannot have been ignorant of his 
casuistry. The Covenant provides absolutelyfor the im- 
position of sanctions for the purpose of preserving the 
territorial integrity and independence of all members 
of the League, and Article 16 contemplates plainly not 
withdrawal of sanctions found inadequate, but their 
intensification and the use of armed force. To talk of 
continuing sanctions as punishment is therefore in- 
excusable and discreditable, for the phrase has been 
taken up by many laymen who naturally think that 
Sir A. Chamberlain would not resort to a wholly false 
and ridiculous contention. 

If the excuse for failure is fear of an Italian attack 
on a country unprepared, as apparently is the view of 
the Duchess of AthoU, then it must be pointed out that 
deep censure rests with the Prime Minister, who has 
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thus been guilty of misleading the people into the belief 
that Britain was adequately prepared to fulfil any 
obligation incumbent under treaty. One can imagine 
what would have been said by Conservatives of a 
Labour Government which failed in the prime duty 
of a Government, and it is curious to contrast the mild 
treatment meted out to Mr. Baldwin. 

If the real reason is, as appears from Mr. Baldwin’s 
latest apologia in his message for the Derby election, 
the desire to keep Italy in the League of Nations, the 
ground is deplorable. What value attaches to a League 
which retains as a member a Power which in violation 
of the Covenant and several other treaties destroys by 
illegal means the independence of another member of 
the League ? Does Mr. Baldwin not realize that the 
action of Britain and the other members of the League 
is utterly destructive of the whole basis of international 
law, the sanctity of treaties? Do the British people 
realize that by this deliberate breach of a solemn 
obligation freely adopted they have deprived them- 
selves of the slightest moral right to complain of Ger- 
many’s breach of treaty obligations, imposed by force 
of arms, and, it must be admitted, in doubtful harmony 
with the terms announced by President Wilson ? The 
insults addressed to the High Commissioner of the 
League and the League Council by the President of 
the Danzig Senate are the just retribution for an un- 
paralleled breach of national faith. 

The attitude of the Conservative Party is conclusive 
of the immediate object of British rearmament, apart 
from the advantages to the armament and allied in- 
dustries and the workers therein. Their aim is to form 
an alliance with France and Belgium, widi Italian 
backing, to maintain against Germany the prohibition 
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to secure union with Austria and the exclusion from 
oversea possessions. Appeasement with Germany is 
professed by Mr. Baldwin and M. Blum to be their 
object, but will either accept the plain duty of agreeing 
as part of any new plan for appeasement to permit 
German overseas expansion, which was admitted to be 
just by men so different as Lord Salisbury and Sir E. 
Gi’ey? Or will they insist on keeping the spoils of war, 
and forcing Germany to revert to Herr Hitler’s earlier 
ideal of expansion eastwards ? 

It is almost incredible that the Foreign Affairs Com- 
mittee of the supporters in the House of Commons of 
the National Government should have demanded that 
Germany should be warned that the issue of the return 
of her former possessions cannot even be discussed. It 
is a pleasant reflection that Scotland may suffer the 
horrors of aerial attack for the sake of maintaining the 
interests of a few thousand immigrants into the Camc- 
roons, Togoland, and Tanganyika. The present trend 
of British foreign policy seems indeed to be anxious 
to furnish sound grounds for demanding for Scotland 
Dominion status. 

30. THE PROJECT OF AN ANTI-GERMAN PACT 

7 M 193^- 

Little by little the proceedings at Geneva and else- 
where have revealed the grounds which have motived 
the remarkable course of British policy in the matter 
of Ethiopia. The Government spokesmen have natur- 
ally been far from explicit in their declarations, but 
Lord Granbome, who was sent to Edinburgh to en- 
lighten the doubting minds of Scottish Unionists, be- 
trayed the tendency of British policy by his insistence 
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that the question of Germany was as serious as that 
of the failure of the League. Moreover, the trend of 
ministerial opinion is sufficiently shown by the indis- 
creet effusiveness of Mr. Duff Cooper in regard to 
British relations with France. It is a strong sign of the 
anarchy which Mr. Baldwin is permitting to dominate 
his Cabinet that at a most critical moment, when the 
Prime Minister was asserting his eagerness for friend- 
ship with Germany, the War Minister should have been 
assuring France that the Rhine was the British frontier, 
and that France and Britain must stand together to 
combat the dangers to both countries induced by the 
spread of Nazi ideals. The discussions of this utter- 
ance in the House of Commons and the House of Lords 
are held by the Government to have proved that 
Mr. Duff Cooper spoke in the same sense as the Prime 
Minister and that there is no breach of solidarity in 
the Cabinet. But this official complacency does not 
serve to disguise essential facts. The attitude of the 
Secretary of State for War was wholly inconsistent with 
the idea of real anxiety to secure friendship with Ger- 
many, and implied the belief that in effect alliance 
with France was necessary for British as well as French 
security. That is clearly the implication of the address, 
that is the sense in which it was naturally understood 
in France, and, it must be added, the whole trend of 
governmental policy supports this interpretation of 
the position. 

Further light on the situation can be gathered from 
the lines of French policy as laid down at Geneva by 
M. Blum. His whole argument there was based on the 
necessity of collective security and of strengthening 
the League Covenant. With admirable candour at the 
expense of M. Laval's Government, he admitted that 
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the League had failed in the case of Ethiopia because 
the terms of the Covenant had not been applied or had 
been applied with hesitation and not fully. France was 
certainly in favour of a reform in the Covenant, but it 
must be in a direction that would make the Covenant 
of the League more efficacious. The views of M. Lit- 
vinoff were in precisely the same sense. He expressed 
the strongest objection to the weakening of the League 
Covenant, demanded that Article 1 6 must remain un- 
touched, and insisted that economic sanctions must 
remain obligatory for all members of the League. In 
the ideal League military sanctions as well ought to 
be binding on all, and at any rate provision must be 
made that every continent should be covered with a 
network of regional pacts, in virtue of which individual 
groups of states would undertake to defend particular 
regions from an aggi'essor. The meaning of the position 
of MM. Blum and LitvinofF is unmistakable. They 
both dread German aggression, and they desire to se- 
cure British participation in a regional pact directed 
against the possibility of such aggression. 

The British attitude to the position is not wholly 
different, if it may be judged from the attitude of Mr. 
Eden at Geneva. He also seemed to contemplate the 
maintenance of the doctrine of collective security de- 
spite the abandonment of Ethiopia. What, it must be 
asked, is the effect of the altitude of the three Powers, 
or at any rate unequivocally of France and Russia ? 
In brief the whole matter reduces itself to the deter- 
mination of these Powers with the aid of Britain to 
maintain themselves against Germany. Britain in fact 
is asked, under the guise of League security, to enter 
into a definite alliance with Fi’ance and Russia against 
Germany. If the proposal were to create collective 
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security for all League members, and if all the members 
of the League were to be required to pledge themselves 
unequivocally to act on Article 16 in any future case of 
aggression, the proposal might at least be worth serious 
consideration. But the regional character of the secu- 
rity proposed showsthe hollowness of the whole project. 
Britain is to be induced to become a partner in a limited 
system without receiving any return in the form of 
an assurance of collective assistance in the event of an 
attack on Australia or New Zealand or India. 

What sufficient motive can exist to induce Britain 
thus to pledge herself to follow the fortunes of France 
and Russia? The worthlessness of solemn pledges from 
France was exposed by the Emperor of Ethiopia when 
he pointed to the secret treaty between M. Laval and 
Signor Mussolini as the fans et origo of the total failure 
of the League to keep faith. French policy is and has 
always been dictated by considerations of expediency, 
and for Britain to be tied by any binding alliance to 
France would be indeed unwise. Still less attractive is 
the proposed undertaking of responsibility for the main- 
tenance of the frontiers of Russia, and even less appeal- 
ing is the further suggestion that responsibility should 
extend to the maintenance of the sovereignty and 
integrity of Austria. It is wholly impossible to see any 
sufficient ground for Britain undertaking to secure 
Italian interests by intervening against German projects 
of union with Austria. ' The motive therefore that alone 
r. ^n be adduced to support such a line of British policy 
as is now contemplated is Imperial interest in the pre- 
servation under British control of the former German 
territories. 

« The Geiman-Amtrian accoid since reached points the tvay to the 
inevitable ultimate union and negatives for good British action. 
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This clearly is a matter requiring most serious con- 
sideration, and to deal with it on grounds of sentiment 
only is extremely foolish. Unfortunately it is on these 
grounds that it has been handled by the General 
Council of the Union of Conservatives’ and Unionists’ 
Associations and by the Foreign Affairs Committee of 
members of those parties which support the National 
Government. In both cases resolutions have been 
adopted demanding that no discussion of this issue 
should be permitted. The seriousness of this fact is that 
no effort seems to have been made on the part of the 
Ministry to deter the passing of these resolutions, so that 
the impression naturally gains ground that the Mini- 
stry is not adverse to having pressure put upon it in 
this sense. If, indeed, this is not the case, then it must 
be said that its tactics are unwise, for it certainly is en- 
couraging the impression that the surrender of man- 
dated territory is ruled out of the region of possibility. 

If this be the case, then very grave doubts as to the 
wisdom of the British attitude are inevitable. It seems 
clear that the British interest lies in the conclusion of 
a general pacification on the Continent, and in that 
Germany must play a decisive part. Now the aims of 
Germany are essentially based on the doctrine of equa- 
lity of rights, as they were before the war, when the 
policy of the United Kingdom was with some degree 
of success directed towards assuring Germany such a 
place in the sun as would induce her to remain a con- 
tented member of the European community. Germany 
has looked from time to time in two different directions 
for the power of expansion, to eastern Europe, and to 
oversea territories; and Herr Hitler was long the pro- 
tagonist of the former ideal, which involves conflict in 
Europe. It is only recently that he has been induced 
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to consider the alternative of oversea expansion, and it 
may well be that he personally would not be sorry to 
be able to revert to his former project on the score that 
British and French intransigence closed the way to 
development overseas. The course obviously proper 
for Britain and France alike is to offer Germany the 
opportunity of resuming her colonial activities in the 
territories formerly under German control. Belgium 
in the same way should be ready to restore her share 
of German East African territory. The response of 
Germany to such overtures would be decisive as to her 
good faith. At present she is entitled to treat the Powers 
as determined to maintain against her the sacrifices 
exacted by the treaty of peace and to regard her as a 
vanquished and permanently inferior Power. 

It is impossible seriously to contend that there are 
any British interests involved in the retention of 
Tanganyika, Togoland, or the Cameroons sufiicient 
to justify the maintenance of hostility with Germany. 
The acceptance by that Power of the normal mandate 
terms would secure that no native armies should be 
raised ; nor is it a valid objection that Germany might 
notkcepthctermslaiddown, foron that basis allnegotia- 
tion with Germany would be valueless, and the British 
Government accepts the German naval agreement 
as effective and valuable. It is contended in some 
quarters that British readiness for concessions might 
embarrass the Dominions. But the Union of South 
Afiica can very probably obtain a compromise with 
Germany as to the future of South-West Africa ; Ger- 
many doubtless does notwantSamoa; and New Guinea 
is not of vital importance to Australia. In any case, 
Britain cannot bind the Dominions, and her exposure 
to air attacks renders it incumbent on her Government 
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to spare no efTort to secure an abiding peace in Europe, 
which can never rest on llie permanent suppression of 
so great a Power as is Germany. 

31. THE MANDATED TERRITORIES 
To tlu Editor of the Scotsman, ii July ig^S. 

Mr. J. de Rothschild must suffer from an unfortunate 
sense of humour, or he would not have chospn as a 
suitable moment for a protest against the return to 
Germany of her former African territories a debate 
which was to reveal the British Government in the 
determination to discriminate definitely against the 
natives of Kenya in their own land, and tliat on a 
purely racial ground. The natives, who are natural- 
born British subjects, and British Indians, are to be 
excluded in perpetuity from 1 2 ,000 square miles of land 
set aside for Europeans — Italians, Greeks, Portuguese, 
&c., apparently included. AsLorclLugardhasstrcssed, 
natives whose rights are undoubted are to be excluded 
and compulsorily evicted for the benefit of a racial 
minority — action hitherto unknown under the direct 
rule of the Crown. 

Mr, de Rothschild must also have forgotten the 
source whence HeiT Hitler derived his doctrine of the 
perpetual inferiority of the native races. It is the tradi- 
tional policy of South Africa, just carried to fruition 
by the destruction by the almost unanimous vote of 
Parliament of the Cape native franchise; and I gather 
from Earl Winterton that any attempt to diminish 
the racial preference in Kenya would be effectively 
forbidden by the Union. 

The question is not one of buying off some foreign 
Power which threatens the peace of Europe, but of re- 
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considering the terms of a treaty of peace which was 
imposed by force of arms and with doubtful justice. 
The exclusion of Germany from Africa runs counter 
to the policy of Mr. Joseph Chamberlain, who long 
struggled to secure German friendship. The assertion 
that Germany is unfit to govern natives is incapable of 
proof. The Belgian regime in the Congo once raised 
the bitterest denunciations, but under the late King 
the evils of the former rdgime were reformed. If 
Germany would agree to maintain the mandatory 
system, there is no reason to suppose that the natives 
would be in an unsatisfactory position. Thanks to that 
system, they have fared better in Tanganyika than in 
British Kenya, for racialism has been forbidden. 

The alternative to the reconciliation of Germany by 
just regard to her claims may be seen in defence esti- 
mates of 188,163,700, and French and Turkish delight 
at the presence for the first lime of a large British dele- 
gation at the manosuvres of the Soviet Army and Air 
Force; while France hastily terminates the Mediterra- 
nean accord, so that Italy may be added to the group 
of Powers determined to keep Germany in due subjec- 
tion, and the League Assembly is induced by the Great 
Powers to avoid any pronouncement which will pre- 
vent them recognizing the annexation of Ethiopia at 
an early date. All the efforts of the British Government 
seem now to be devoted to preparation for war at 
a time when we have every right to demand that 
they should be engaged in working out just terms to 
bring back Germany to friendly relations with Europe 
rather than in devising schemes to preserve the spoils 
of war. 


P 
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32. THE CABINET’S INDECISION AS TO THE 
TRANSFER OF MANDATES 

To tke Editor of the Scotsman, 28 July 19^. 

May I comment on the grave legal, moral, and poli- 
tical difficulties which have prevented the Cabinet 
coming to any decision on the transfer of the mandated 
territories ? 

1. It is clearly absurd to talk of legal difficulties. It 
is perfectly clear that agreement between Britain and 
Germany for transfer of the mandates approved by the 
League Council would be completely effective inter- 
nationally, and parliamentary approval would be con- 
stitutionally decisive. 

2. The political difficulties are real, but they can be 
exaggerated. Britain can act without simultaneous 
action by France, Belgium, or the Dominions. It is ab- 
surd for Sir Austen Chamberlain to ask if Britain can act 
in the face of the protest of the Union of South Africa, 
apart from the grave doubt whether the Union Govern- 
ment has actually taken upon itself the responsibility 
of protest ; Mr. Eden categorically denies any consulta- 
tion, as did Mr. Baldwin recently. The Union asserts 
the right of neutrality and secession without agreement, 
and for the Union Government to protest against any 
step calculated to secure these islands from German 
attack in these circumstances would be preposterous. 
No one suggests that any authority but the Union can 
transfer South-West Africa, and Britain claims no right 
to advise the Union to make such transfer. Britain, of 
course, would only transfer as part of a plan intended 
to assure peace in Europe, and if France and Belgium 
frustrated such a consummation as approved itself to 
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British opinion by refusing to transfer their mandates, 
they could not look for British support. Nothing can 
be more unwise than to make France or Belgium be- 
lieve that whatever policy they adopt they are assured 
of British backing. No vital British interest is involved 
in France’s possession of the Cameroons or Togoland, 
or the Belgian tenure of Ruanda and Urundi. 

3. It is curious that a Government which has been 
guilty of the violation of its obligations under Articles 
10 and 16 of the League Covenant should distress itself 
on the head of moral obligation; but the consideration 
naturally weighs heavily with those of us who regard 
as deplorable the suggestion of Sir Austen Chamberlain 
that we should commit the absolutely illegal action of 
following Germany and Austria in recognizing the 
Italian conquest. But there are several moral considera- 
tions to be weighed, (i) The pre-war British Govern- 
ments accepted as just the claim of Germany to 
oversea possessions; Conservative and Liberal states- 
men were agreed with our Sovereigns on this head, and 
popular opinion was favourable; Mr. Chamberlain 
was long eager to found a British-German entente, 
(a) The British Government took the lead in abolishing 
sanctions against Italy, and thereby definitely pre- 
sented Italy with the opportunity of consolidating her 
East African Empire. Is it tolerable that Germany 
should be excluded from Africa under these circum- 
stances ? (3) Sir Austen Chamberlain’s references to the 
system of German government are clearly irrelevant. 
The German Government represents the deliberate 
will of the German people, who are evidently, like the 
Italian people, conscious that they cannot cope with 
the obligations of democratic government. The de- 
merits of Italian government did not deter Sir Austen 
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from urging recognition of the most flagrant aggression 
and conquest, and it is palpably immoral to apply dif- 
ferent standards of judgement. {4.) What is relevant is 
the question whether Germany can be trusted to govern 
the mandated territories reasonably well. The answer 
is that, if she accepts the conditions of the mandate, 
and gives effect to them, her government should be at 
least as satisfactory as that of France or Belgium or 
of the Union of South Afi'ica. Our action in Kenya 
unfortunately shows only too painfully how much we 
ourselves fall below our theoretical standards when 
European settlers claim preference over natives, and 
prevents our undue exaltation of our own position over 
that of other Powers. What we are bound to do is to 
make certain that transfer is subjected to conditions of 
security for natives which can effectively be enforced. 

4. It is, of course, useless to pretend that we can 
offer Germany anything short of transfer with which 
we can morally expect her to be satisfied. Possession 
of a mandate confers not merely prestige, but control 
of administration and patronage, of currency, and in 
practice of allocation to nationals of contracts and con- 
cessions. It is idle to insist on the comparative worth- 
lessness of mandates, and only gives us a reputation for 
hypocrisy. To say that she will not be satisfied is true, 
but in 1913-14 we contemplated her acquisition peace- 
fully of part of Portuguese Africa. But the essential 
point is that we have before us the task of trying to 
arrange for peace in Europe, which means Germany 
laying aside her designs in the East. If by transfer of 
the mandates we can contribute to this result, it would 
be immoral to refuse to do so; and to refuse, as Sir 
Austen Chamberlain and others wish, even to discuss 
the matter, would be an assertion that Britain insisted 
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on keeping her war gains at any cost. If we wish peace, 
wc shall have to pay the price. 


33. EUROPEAN APPEASEMENT AND THE 
TRANSFER OF MANDATES 

To the Editor of the Scotsman, 3 August rgs/S. 

It is deplorable that any member of Parliament 
should be so completely ignorant of history as to assert 
that Germany alone was responsible for the Great War. 
The slightest intelligent consideration even of the 
British published documents alone would have shown 
Mr. Williams that the immediate responsibility for the 
war rested on Austria, and that the ultimate cause was 
the division of Europe into the rival blocs^ France and 
Russia with ententes with Britain, and Germany and 
Austria, with Italy ready to betray her allies if she 
could obtain her price. Wc are now menaced with the 
repetition of this danger, and to avoid the disaster of 
a new war I hold that the British Government should 
be prepared, if it can thus secure an effective appease- 
ment in Europe, to transfer the mandates to Germany. 
I note without surprise that the Hamburger Fremdenblatt, 
in harmony with German opinion, is eager to restrict 
the discussions of the Locarno Powers to a Western 
Pact, thus leaving Germany free for expansion in the 
East. That policy means ultimately war in Europe 
from which, owing to our interest in the independence 
of France, we could not hold aloof. If we could pre- 
vent that by sacrifice of the mandated territories, such 
action would be well worth while. Those who refuse 
even discussion are encouraging Herr Hiller to con- 
centrate on his own preference for expansion in the 
East, and at the cost of France. 
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Germans have never admitted the truth of the at- 
tacks on their conduct in South-West Africa made in 
the ex parle Report of 1918,* and they x’ctort on the 
Union Government by insistence on the bombing of 
the Bondelzwarts by its orders despite its duties under 
the mandate. But the Belgian * and the French Congo 
were once scenes of disgraceful misgovernment, and 
we cannot honestly say that Geiniany is unfit to hold 
mandates. What I have urged is that, if any transfer 
is made, it should be under conditions calculated to 
secure the maintenance of the rdgime established in 
Tanganyika, the Gameroons, and Togoland. 

Attacks on the deliberate policy of the German 
people as regards their own Government are plainly 
irrelevant, and merely calculated to embitter feeling 
between the two countries. For an admirable illustra- 
tion of the doctrine of the wisdom of conciliation of 
former foes I would refer Mr. Williams to the action 
of the Government which he supports in making what 
is virtually a loan to the Russian Government even at 
the risk of being accused, with some reason, of a defi- 
nite breach of faith.s If we can purchase peace in our 
time, the mandated territories would be a small price, 
nor would we surrender them for anything less. 

* Pari. Paper, Gd. 9146. 

* See Keith, The Belgian Congo and the Berlin ( 1 91 g) , which, written 
for the Foreign OHicc in view of the pcxuibility of amending the Bcriin 
Act (partially effected in the Treaty of St. Germain, 1919), accepts only 
conclusive ofHcial evidence. 

5 See protest of the Association of British Gi*editors of Russia, July 3 1 , 
1936, stressing pledges tliat no loans would be granted to the Russian 
Government until claims had been settled, and the fact that the 

1 0,000,000 credit arranged by Mr. Rimciman was in cflcct a iive- 
yeai*s loan. 



INTERNATIONAL RELATIONS 


215 


34. DOMINION CONTROL OF BRITISH 
FOREIGN POLICY 

To the Editor of the spectator, 14 August 

Mr. O. Pirow, Minister of Defence of the Union, who 
startled British opinion last year by his warm endorse- 
ment of the return to Africa of Germany as a colonizing 
power, has now declared that * in no circumstances can 
South Africa or Great Britain envisage the return of 
either Tanganyika or South-West Africa to Germany*. 

May I suggest that there are serious objections to the 
latest form of the new Imperialism ? No one in this 
country, I imagine, would presume to make any de- 
claration regarding the policy of the Union of South 
Africa with regard to the return of South-West Africa 
to German control, though clearly it was unfortunate 
that Mr. Pirow expressed himself in favour of Germany 
receiving territory in Africa, when he meant that this 
was to be accomplished at the expense of some other 
Government. But it rests with the British Government 
alone to make pronouncements on British policy as 
regards Tanganyika. The Union is entitled under the 
Imperial Constitution to express freely to the British 
Government its views on the subject, and it is obvious 
that that Government will accord the fullest considera- 
tion to any Union representations. But the Union 
must concede to Britain the same sovereignty which 
she claims, and must allow Britain to decide her policy 
on deliberate consideration of British interests. If 
Mr. Pirow means to suggest that the Union can veto 
British action, his position is untenable, for like his 
leader he is a convinced and eloquent exponent of 
the view that the Union possesses an independent 
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sovereignty which enables her to assert neutrality in 
a British war and to secede at will from the Common- 
wealth, in accordance with the powers taken in the 
Status of the Union and the Royal Executive Functions 
and Seals Acts of 1934. Britain is perfectly capable of 
defending her African colonics, and, so far as the natives 
and officials are concerned, neither in East nor in West 
Africa is there likely to be any enthusiasm for the Union 
to act as ‘ elder brother 

35, THE DOMINIONS AND THE EGYPTIAN 
ALLIANCE 

To the Editor of the Scotsman, sg August ig^. 

(i ) As I anticipated, the text of the Egyptian Treaty 
shows that it has proved impossible to associate the 
Dominions or India witli Biitain in the alliance which 
will henceforth regulate our relations with that country. 
The result is that, as in the Locarno Pact, we have a 
convention imposing on Britain an obligation to go to 
war which is not shared by these territories. It is true 
that a like provision exists as regards Iraq, but the posi- 
tion in that respect is immensely different. Australia, 
New Zealand, and India have all a vital interest in the 

‘ Resentment at the Union’s apparent intention to claim control of 
British Africa south of the Saliara has led to the formation of a Ica^c 
in Southern Rhodesia to resist incorporation. General Smuts at the 
African Transport Conference on September 7 sought to remove anxiety 
by assurance tliat the Union would only act on leqiicst : but how far 
this applies to Basutoland, the Bcchuanaland Protectorate, and Swazi- 
land is not clear. In any case the insistence at the Government banquet 
in toasting the King separately as King of South Africa, which led to 
Col. Stallard walking out in protest, is a signiheant reminder that the 
Grown in the Union has no organic connexion with the British Grown. 
To transfer Northern Rhodesia or any other British territory to the 
Union seems thei-cfore indefensible except at the expross request of the 
natives. 
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security of Egypt, and the question arises why they 
should not have been given the opportunity of be- 
coming parties to the accord. There is no real com- 
parison between this and a Western pact for European 
security. 

(a) The abolition of the capitulatory regime will, of 
course, bind the Dominions and India, for its advantages 
are enjoyed solely through the British Government.* 
To reserve jurisdiction in matters of status would hardly 
be worth while, because English law adopts domicile, 
not nationality, as the basis of status, and there is no 
reason whatever to deny the competence of the Mixed 
Courts to deal with the issue. 

(3) It is important to note that the Egyptian Courts, 
including for the present the Mixed Courts, are to have 
no authority to annul laws asserted to contravene the 
assurances of non-discrimination in legislation and 
taxation given by the Treaty. This forms a striking 
contrast with the labyrinth of clauses provided against 
discrimination in the Government of India Act, 1935, 
but is unquestionably wise. 

(4) The vital element in the concessions made by 
Britain regarding the Sudan is to be found in the new 
arrangements regarding the application of conventions 
to that territory, which concede to Egypt a definite 
share in the actual exercise of sovereignty, for her 
consent now becomes a matter entirely within her dis- 
cretion. If the possibility of the termination in favour 
of Britain of the condominium is thus ruled out, the 
other clauses assure Britain full security in the develop- 
ment of the country. The agreement that the primary 
aim of the administration must be the welfare of the 

‘ As in the case of Albania ; see Keiths Constitutional Law of the British 
DominionSi p. 398, 
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Sudanese is a doctrine of unimpeachable validity, 
which, unhappily, has been seriously neglected in the 
recent history of Kenya. 

(5) A glance at the signatories of the Treaty reveals 
the happy result of the withdrawal of Sir S. Hoare’s 
effort to forbid the restoration of democracy in Egypt.* 
We have at last a compact freely negotiated by pleni- 
potentiaries representing all tliat is best in the political 
life of Egypt, which places our relations on an honour- 
able and lasting basis. The late King of Egypt was 
never prepared or able to conclude so wise a pact. 

36. THE INTERNATIONAL SITUATION 
To the Editor of the Scotsman, ii September 1Q36. 

I. How completely our repudiation of our obliga- 
tions under the League Covenant has destroyed respect 
for mternalional law can be .seen in the report that 
the Emperor of Ethiopia is to be quietly urged not to 
send a representative to the League Assembly, thereby 
virtually confessing the destruction of his sovereignly. 
In return Italy will not insist on the execution of the 
paragraph which states that members of the League 
must be * fully self-governing States, Dominions, or 
colonies’, and Signor Mussolini will not press his 
demand that Ethiopia should be expelled from the 
League. It must be pointed out that there is no para- 
graph in the Covenant under which the expulsion of 
Ethiopia could be legally proposed, or the credentials 
of its delegates called in question. Italy herself, of 
course, has grossly violated the League Covenant and 
has merited expulsion, but no power exists under the 
Covenant to affect the membership of Ethiopia, and 

* Sec i, no. 34, mle. 
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every member of the League remains under Article 10 
bound to respect and preserve against Italian aggres- 
sion the independence of Ethiopia. If Ethiopia is to 
be eliminated, then the Covenant must be amended 
by the procedure therein provided. It will be interest- 
ing to note if Mr. Eden will again give the members 
leadership in the desertion of Ethiopia. For the Em- 
peror to renounce his country’s rights would be absurd. 
There is nothing permanent in international relations : 
we have seen Poland, Czechoslovakia, and the Irish 
Free State become independent nations, and at a future 
date Ethiopian sovereignty in some measure may be 
revived. 

a. The correspondence published in France reveals 
Portugal as flaunting international law with as much 
effrontery as Italy. We have, together with France, 
induced Russia, Poland, Turkey, Rumania, and Yugo- 
slavia to prevent the legitimate Government of Spain 
obtaining arms in order to protect itself against a 
military revolt based on the use of Moorish troops. But 
we have done nothing whatever to bring Portugal to 
respect her duty to afford no assistance to insurgents, 
and it is now admitted that Portugal reserves full free- 
dom of action if subscriptions to aid the Spanish 
Government are not barred. As the British Govern- 
ment has no power to bar such subscriptions,^ Portugal 
remains free to aid the rebels. We are entitled to know 

> Even if Britain recognized the rebels as belligerents and issued a pro- 
clamation of neutrality, no power would exist to prevent the raising of 
collections to provide medical aid and food for the Government forces 
and the people. The law could not be strained as it was in the case of 
sanctions (pp. 146, 147, anle), and legislation would be essential. In 
Melbourne, on September 15, the workers similarly asserted the rigJit 
to make collections. The raising of an Irish Legion to aid the rebels by 
General O’DufTy is illegal, and persons of Irish nationality can still be 
punislicd as British subjects under the Foreign Enlistment Act, 1870. 
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if Mr. Eden has made it clear to the Portuguese Govern- 
ment that their disregard for international law disen- 
titles them in future to claim the advantage of the British 
alliance. So far the efforts of France and Britain seem 
merely to have secured marked advantages for the 
insurgents, and to be playing into the hands of Ger- 
many and Italy. Yet M. Blum at least recognizes, if 
Mr. Baldwin does not, that a Fascist Spain would be 
a grave danger for France in the Mediterranean. One 
would have hoped that the unbridled denunciation of 
British action in Malta, < encouraged by the Italian 
Government, would have opened British eyes to the 
catastrophe of the passing of Spain under Italian 
control. Is it seriously believed that Gibraltar in such 
circumstances would be tenable ? Is it not an elemen- 
tary principle that our interests demand that Spain 
should be independent and friendly ? Docs any one 
now believe that we had no interest in the fate of 
Ethiopia ? 

3. No one, I suppose, witli any sense of reality dis- 
putes the truth of Mr. te Water’s warning at Geneva, 
that ‘ it is idlc’to suppose that by a process of recon- 
struction the League can survive as an instrument of 
world influence and peace*. The violation of the 
Covenant reduces for a long time to come at least the 
possibility of reliance on League obligations. In these 
circumstances have we any positive policy* for our 

* The final abrogation of the Maltese Constitution under the Malta 
(Letters FatentJ Act, 1936, on September s, and the abolition of the 
official position of the Italian language were rendered necessary by the 
marked disloyally of Italian elements in the population during the Modi* 
terrancan crisis. 

* Tlie alternative policy of Isolation urged by Lord Beaverbrook from 
a colonial standpoint is possible for Canada, thanks to the Monroe doc- 
trine, but not for an Imperial Power, save as a merely temporary 
makeshift. Acceptance of any regional pact which leaves Germany a free 
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own security or that of Europe ? To propitiate Italy 
is hopeless, as lliose who urged conciliation on trade 
grounds speedily found, to their just dismay. Are we 
to refuse to consider Herr Hitler’s demand for return 
of the German colonies if we can secure in return 
pacification and reduction in armaments? Refusal, of 
course, is urged by the vast interests of capital and 
labour alike deriving profit from armaments; it is 
supported on humanitarian grounds by many who 
have not a word to say on our misgovernment in Kenya 
and Nyasaland, and by our natural tendency to dislike 
surrendering any conquests. But in the long run are 
we prepared to risk war for the sake of Tanganyika? 
I fear that we are simply doing what we have so often 
censured in the French : we are declining to make terms 
when we can do so to the advantage of Europe, and 
we shall end by surrendering the territories without 
securing either safeguards for the natives or any con- 
tribution to pacification. But at least might we not 
stop pretending that the colonies to which we cling 
with such desperation would be worthless to others ? 
No one believes us, and I doubt if we believe ourselves. 


37. BRITISH POLICY AT GENEVA 
s8 September igsS 

It is deeply to be regretted that Mr. Eden should have 
taken part in the effort to invalidate the credentials 
of the Ethiopian delegates at Geneva. Legal inter- 
pretation plainly forbids rejection of the credentials 
given by the head of a State whose territory has been 
overrun by the forces of a member of the League. The 

hand to expand in Russia would be fatal to the Empire in India and 
Australasia. Sec ii, no. 36, ante. 
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otlier members arc bound under Article lo of the Cove- 
nant to preserve the territorial integrity of Ethiopia. 
They cannot make their deliberate breach of their duty 
an excuse for excluding the Emperor’s delegates. To 
regularize the position the only legal method open is 
amendment of the League Covenant. New Zealand, 
happily, declined to be party to M. Avenol’s deplor- 
able intrigue. 

The suggestions of Mr. Eden for League reform point 
to the decision to perpetuate the Locarno policy, de- 
spite the fact that it involves exclusion of the Dominions 
from sharing in British obligations, and may compel 
Canada to join the Union of South Africa and the Irish 
Free State in the assertion of the right of neutrality, 
and its inevitable sequel, secession. On the other hand 
the stress laid on treaty revision negatives the possi- 
bility of ruling out tire question of transfer of mandates, 
for which Herr Hitler has now put forward a definite 
though not immediate clahn. Tlic positionof the Union 
Government thus becomes decidedly delicate. 

It must be added that, if the Covenant is separated 
as suggested from the treaties of peace, it will be in- 
creasingly difficult to defend British policy in Palestine, 
for it is undeniable that effect has not been given to 
the obligation of training the inhabitants to stand alone 
under Article 22, and our breach of obligation con- 
trasts painfully with the treatment of Iraq, Trans- 
jordan, Syria, and the Lebanon. To drive the Arabs 
to revolt for lack of redress, and to crush that revolt 
under martial law, is painfully reminiscent of the Bri- 
tish policy to Ireland from 1916 to 1 92 1, rather tlian of 
the carrying out of ‘ a sacred trust It may still be 
hoped that tardy justice may be done. Britain’s posi- 
tion in the Mediterranean is sufficiently undermined 



INTERNATIONAL RELATIONS 283 

by Italy and by the aid given by Germany and Italy 
to the Spanish rebels to render it most undesirable 
that she should permanently alienate Arab goodwill. 
Nothing can indicate more clearly the decline of re- 
spect for international law than the impotence of the 
League to alTord aid to the Spanish Government, and 
the dispatch during its session of congratulations to 
the rebels from Herr Hitler’s deputy.* 

* TJic calling ofT by the Arab Highci Committee of the strike in 
Palestine on October 1 1 was simultaneous with the announcement of 
the decision of Italy to increase her naval personnel to 60,000, and the 
adduction of proof to the Labour 1 ?ariy ConFcience of the ruin of 
the governmental cause in Spain. The menace to Britain in the Medi- 
terranean and the failure of Biitish foreign policy must cause deep 
anxiety. Armaments without men arc futile, and Labour negatives con- 
scription; while the budget is unbalanced and no steps arc taken to safe- 
guard national resources for a crisis by proper conliol of the piolits of 
6rms engaged on rearmament work. 
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63, 8^, 126] omce of, to be abolished 
in Iri^ Free State, 58-60. 

Greece, attacked by Italy at Corfu, 
151; offered Cyprus, 139. 

Guarantees of treaties, 143, 144. 

Ha^e Conference. 190?, 144.1 I 45 * 

Heligoland, ceded (1890) to Germany, 
i 3 i» *40. 

Hertz^, Gen. F. B. M., 10, 44, 45, 
63, 64, 66, 67, 68, 69, 75, 174, 189. 


Hitler, A,, 167, i68, 170, 179, 184, 
iq6, 2^), 207, 208, 213, 221, 222. 

Iloaic, Sii Samurl, Cl roiirouH policies 
of, 65, 66, aj. ff. I, 95, 155, 157, 
i()0, 191, 218. 

IlfKiro^lKival pioposiils fur settlnncnt 
of Pit liioplan quest inn, 149, 150, 162, 
163; iicccptrcl without icfcrcnce lo 
Dointnioiis, 190, 191. 

I louse ut liuids, disnppiovcs maiiclalc 
foi Palestine, 117, overriding of 

33,24- 

Imperial ambilions of Italy, 162, 163, 

164, 179, 187. 

— Conference, 1911, 3, 9, 123, 1917, 
7, 10; 1918, loj 1921, 5; 1923,6; 
1926, II, 12, 20, 87,09, 125; 1929, 
II i 1930, C» II. 12*59.07. * 25 - 

— defence, 174, 175, 176, 185, 186, 
value of aicoid with Irish Free 
Stale, 54^7, 59. 

— fcdciation, rdeclcd in 1911, 3, 9. 

— Gcncial Stafb miscalculates P^thio- 
pinii powci of icsislaticc, 179. 

India, Dominion st.iLus of, 7, 8, 15, 
123-6; formerly excluded from Im- 
perial OofifcRXioc, 3; ri.sk of attack 
on, 205. 

Indian Civil Seivicc, weakening of, 
12678. 

— Princes, status of, 8; position of 
States of, under fiHleralion, 27, 2O ; 
transfer of jwiramountcy^ over, to 
responsible govcinnient in India, 
67, 7». 

Indissolubility of Australian federa- 
tion, 26-9. 

Inskip, Sir Thomas, Attorncy-Gen- 
cinl, 48, 49, 

IiUcr-lmpcnal agreements, 19, 20. 

— tribunal, need for, 38, 41, 70, 

International force, to enforce inter- 
national law, 145. 

— law, breaches oft by Belgium, 149 
a. I ; by France, 149 a. i, 152, 15^ 
7, iGo, 167, 171, 179, 160. 1041 190* 
106; by Germany, 149 «. 1, 179, 
180, 223; by Italy, 145, 146, 153, 
154* >35* 161, 167, i8o- 2, 184, 102, 
218; by Portugal, 219, 220; by 
Switzerland, 154 a* 2; by United 
Kingdom, 59, 149 n. i, 160, i6t, 

165, 167, 176, 179, 180, 184, 189- 

9»» 199-aoa, 218, 221; does 

not apply lo relations of units of 
Empire, 20; relations of, to muni- 
cipal law, 43, 44; sanctions under, 
>4i”5> value or, destro)x:d by ac- 
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ocptancc of annexation of Ethiopia, 
185, 21B. 

— Rtaius of Dominions, 4,90, 133, 194. 

Iraq, 105, 993. 

Irish Free Slate, acquires Dominion 
ftintus, r,, G, 17, 194; appeals from 
High Court of, foroidden, 36, 37, 
40^, constitutional change in, 5, 
r)7» 58, defence policy of, 54, 
ri5“9> .*8G, 187; diplomatic repre- 
sentation of, 6, 10, 19, 17, 194, 
dii-cct relations with Grown of, 6, 
12, qo; nationality and citizenship 
inj S5i 47* 481 50“3* aiq tt. 1 ; we- 
icignty of, G; Statute of Weslmin- 
stci, 1931, applies to, 7, 19, views 
of, on neutrality, 7, 19, 13, isG, 175, 
999; on sanctions, 187; worthless 
character of trade reprisals against, 
164; aho Republican status, 

— — • — (Constitution) Act, 1922, 42. 

Treaty of 1921, 5, 7, 10, 36, 

97. 43* 56* 58* 5P* J 75. ^ 

— Immigrants, injurious to Scotland, 

, 53. 53- 

Isaacs, Sir Isaac, Governor-General 
of Commonwealth, 84, 86. 

Isolation, policy of, impossible, 185, 
187, 990 N. 9. 

Italy, aggression of, against Ethiopia, 
O'). 98* *3*. 139. ifA 153* *55. 158. 

218, 921 ; aids i^nish rebels, 990, 
993; attitude of, towards Britain, 
1 51, 159, iGr, 169, 163, 164, 170, 
178, 187, 188, im, 990, 991; 

French secret accord svith, i<)3, 
i'54«- ij *59. *84, 165, 170, 184; 
rdgime of, in Ethiopia, 180-9, 
secures victory by use of poison 
gas, 199; uses native troops, 194; 
violates international law, 153, 154, 
155* *81, 167, 218. 

Japan, attitude of, towards Manchuria 
(Maiichukuo), lOi, 189; danger of 
alliance between Germany and, 

Jc\v^ National Fund, lands pur- 
chased by, 1 15, 

— National Home in Palestine, 10 1- 
19. 

Jubaland, ceded to Italy (1924-5), 
*39- 

Kenya, colony, 14: grounds of an- 
nexation ol, 133; misgovernmeni 
in, 175, 908, 909, 919, 918, 991 

King, H.M. the, sm Crown ; toasted 
as King of South Africa, 91G n. i. 


Labour Government, 1994, 94, 83; 
*93p^i> dissolution of, 88, 89. 

— Party, in Australia, 174 n. 3, 176, 
18G, in Neiv Zealand, 186; in 
United Kingdom, 147, 179. 

Lake Tana, British interest in, 1G6. 

Lang, J. T , Premier of New Saiilli 
Wales, 31, 85, 87, 

Laski, Professor H. J., 81, 89. 

Lausanne, treaty of (1993), 1 1. 

Laval, P.» French Premier {1C135-6), 
1^)* persuades Sir S. Hoarc to 
offer unjust terms to Ethiopia, 1^7, 
19 1, 193, responsible for givmg 
Italy free hand in Ethiopia, 170, 
199. 303, 905 

Law, human and divine, 141, 149. 

League Asseitiblv, resolution 0/1991 
cannot o\^rridc Art. 16 of Cove- 
nant, 148, 1^9, 150; credentials to, 
right of Ethiopia to be represented 
at September 1936 meeting of, 918, 

919, 291 

- — omations, admission of Dominions 
to, 4, 6, 10, 193; of India, 7, 15, 
124; Council of, 4, 10, 107, i^, 
15D, 195, 210; destruction or value 
ou 153. *54. *35* *98, I99J future 
of, 158* *59* *75-7* *89-8, 189-92, 
203, 90^, 991, 999. 

Covenant, 90 : violation of, 

59, see International Law; 

Art 10, 165, 167, 178, i8t, 191, 
*97. 199,911, 9iq, 991; 

Art. 16, 144, 145-7. *48* *30* 

15*. *53, *53. *54. *58, *60, 161, 

167, 171, 177, 181, 183-8, 195, 
*98, 199. 300, 904, 205, 91 1 ; 

Art. 18, 144; 

Art 90 , 152, 158; 

Arc. 22, 105, 106, 108, 110, III, 

168, i6q, 399. 

LcgislativcCouncilfor Palestine, neces- 
sity of, loi, los, 103, 106, 107, 109. 

^ sovereignty of Parliament, 5, 6,0, 
12; ill constitutional issues, 19, 18, 
of Dominions, 18, 19, 69; of Irish 
Free State, 41, 49. 

Little Entente, views of, on sanctions, 
185, 900. 

Litvinotr, M., on League Covenant, 
904. 

Locarno Pact, 1995, invalidated by 
France’s repudiation of League 
Covenant, 149, 153-5, *80, I7i, 
i8q, iqG; rendering German de- 
nunciation defensible, 149/1. 1 167, 
170, 171, 179, 184, see also 
Western Fact. 
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London Coiifcrcncr on Litnitnhon of 
Naval Armaments, 1936, ItisEi Vrvc 
State will not accept, rj4, 55, 5(5, ^7, 

Loucheiir, M., on neressUy of main- 
taining Article 16 of League Gove- 
nnnt, 14G, 14(1, 150. 

Lugarcl, liord, un8. 

MacDonald, J. Rninsny, fl 4 , 83# * 18 , 
89; responsible for neglect of ct{> 
fence, lit. 

— , Malcolm, M P., cnoncous views 
of, 131. 

MacKenzic King, W. L., Friini* 
Minister of Canada, 84, 85 

MafTcy, Sir John, absurd report of his 
GomtniUcc on British intcicsts in 
Ethiopia, iGs, 163, 165, 1G6, 179, 
1O6. 

Malta, constitution of, 14; Italian 
aims on, 157; now insecure, 194; 
revocation of constitution, 920/1. i. 

Manchuiia, Japanese aggicssioii on, 
151. 

Mandate from electors, violated by 
Mr.Baldwin'sgovcrnmcnt, 199, 193. 

Mandated territories, forincrlyr Ger- 
man colonics, German claim to 
restoration of, 71, 79, 13''), iGG, 
1G7, iGB, 1G9-79, iBG, 193, 194, 
9 or|^, 910-14, of 

Dominions, i()8, iG(H74i 910. 

Mandatory system, dcicrts of snfe- 
guardfi under, 169, should be made 
cifoclive, 194, 907, 919 . 

Mcditcirnncnn, accoid for mutual nid 
against Italian attack, terminated 
by France, 909 ; Britisli position in, 
threatened by Italy, 161, 176, 179, 

9 au. 

Mcighcn, Arthur, Prime Minister of 
Canada, E}., 85. 

* Midsummer madness foolidi ex- 
pression of Mr. N. Chamberlain's 
views on sanctions, iBO, 191. 

Ministry, Gcorn Vs action in re- 
construction in 1931 of, 88, 89. 

Monroe doctrine, protects Canada 
from aggression, igi, 194, 990/1. 9. 

Montrose, Duke eironeous views 
of, 79-B, 169, 170. 

Moore, J. B., view of, on neutrality, 
criticized, 161, 169, 

Municipal law, relation of, to inter- 
national law, 43, 

Mussolini, B,,attB^sElhiopiail}cgaUy, 
169, 163, 178, 179, i8S, 905, 2iB. 

Mustard gas, Italian victory secured 
by use of, 184, 193. 


National Cinveniincnt, ofMr, Baldwin , 
breaks Covenant ol League, i iq//, i , 
i.|0 «, I, iGo, iGi, 165, 167, 176, 
179, i«o, 1 14, 189-99, 193, 105-7, 
918, 9 It), 991 , discrctlilecl by bud- 
get tlisclosun'H, 1 19 H, 1 j lack of 
clem policy tiiwnids Germany, 193, 
194, 198, 199, 909 - 8 , policy cir, 
in rcgaid to Palestine, rriticircd, 
iot-19, 993 ; viulalcs mandate from 
i‘lretorulc, 199, 193. 

Native armies, raising of, dangerous 
to Empire, 179, lIK), 194,907. 

— policy of Union of South 
Africa, 79-7, 908 , atlopted by 
Gel many, 908. 

Naval armaments, see London Con- 
ference. 

— defence, iclations with Irish 
Free Slate as to, 34^8. 

Nazi ideals, alliance against, 203. 

Neglect of British defences by Mr. 
MacDoiiakrs and Mr. Baldwin's 
govcrnmciUs, 171, 901. 

Neutrality, Lhnractci of obligations 
of, ns legnids Union ofSoulh Africa, 
63, G4; United Slates, iGi, 169; 
Dominion right to, 7, 10, 19, 13, 
>8, 37 j ' 14 » 83, (4, G8, Gi), 71, 78, 
19b, 174, 175, 9 lb, 999 ; 111 civil war 
in Spain, 9 it), 990, 993. 

New Ctmunnnwealtli movement, 
ii]f>/f. I. 

Newfoimtllnnd, G, 11, 14, 194. 

New Guinea, AuKlialian mandate, 
1G8, 907. 

— Impel mlisin, objections to, 915, 
916. 

— South Wales, political ciiscs in, 
31, 85, 86, 87. 

— Zealand, a Dominion, 4, 17, 193; 
defence of, 18G ; imperial federation 
pro)>o5cd by, ^ , imperial policy of, 
17^, 17G ; native policy or, 29, 30 ; 
right of secession not claimed by, 
196; Statute of Westminster not 
adopted by, G, ii, 90; supports 
Ethiopian cause (elected member of 
League Council, iggG), 999. 

Northern Ii eland, 50, 

— Nigeria, attitude of Emirs of, to 
annexation, i[)5. 

— Rhodesia, objections to annexation 
to Union of, 91G //. i. 

Norway, views of, on Sanctions, 185. 

Nyasaland, 991 . 

Oath, as sanction for treaties, 143; 
of allegiance in Irisli Free State, 49. 
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O’DufTy, General Owen, 49; raises 
legion illegally for Spain, sign, i. 

OH sanction, advantages of, 149, 154, 
*56* *J57> 164, 1C5. 

Orange Free State, premature annexa- 
tion of, iSo, 181. 

Orders in Council, as mode of evading 
Parliamentary control, 31, 3a, 147. 

Ormsb^^-Gore, W. G, A., M.P., 
criticized, 197. 

Ottawa Conference, 1933, 13. 


Pacifist fear of war in Britain, dis- 
advantages of, 175-7, 187, 188, 1 go 

Palestine, British policy in, loi-ig, 

9S3. 

Paris Pact, igs8, see Treaty of Paris, 
1038. 

Parliament, approval of, for surrender 
of territory i^uircd, 13 1, 130, 140, 

1 41 ; legislation of, in relation to 
treaty obligations, 37, 38, 39, 40; 
requisite for enforcement of sanc- 
tions, 145-8, royal control over,^ 
83, should not be deprived of' 
control by use of Orders in Council, 
3 »j 38 > i 47 j 1. 

— Act, igu, 524, 86. 

Parmooi, Lord, condemns Mr. Mac- 
Donald’s action in 1931, 88, 

Pnssficld, Lord, 89. 

Pirow, O,, Minister of Defence, 
Union of South Africa, 64, 65, 16O, 
169, 170; 171, 174 315. 

Poison gas (forbidden by Geneva 
Protocol, June 17, 1935), used by 
Italy, 184, ic)3. 

Portu^l, British alliance with, 65, 
330 ; colonics of, German daims on, 
166, 1 7 1 n. 1 , 3 13 ; illegal support of 
Spanish rebels by, 3ig, 330. 

Prerogative of Crown, can be con- 
trolled by Dominion Acts, 37, 45 ; 
shared with Dominions in foreign 
aflairs, I8, 135 ; see also Dissolution. 

Privy Council judgements on abolition 
of appeals from Canada and Irish 
Free State, examined, 36^. 

Protectorates, status of, 131-8. 

Provinces of Canada, resolutions of 
Imperial Conferences do not apply 
to, 88. 

Publication of terms of Fraiioo-Italian 
secret treaty, refused, 164, 165. 


Racial discrimination, in Kenya, 308, 
30g, 313; in Union ofSouth Afriui, 
CO, 72-7, 17 a. *73. aoB. 

Ramsay, Sir J. D«, 173, 


Regional pacts, dangers of, 197, 304. 

R^ublican status, perhaps possible 
for Irish Free State, 44, 48, 50, 51, 
593 65- 

Reserve powers of the Grown and its 
representatives, 8r-^o. 

Rhine, as British frontier, 303. 

Rliineland, remi litanzntion 1 49 k. 1 , 

157 if. I, 167, 170-3, 284. 

Rhodes, Cecil, 73-4, 77 . 

Rotlischild, J. A. de, M P., 3o8. 

Royal Executive Functions and Seals 
Act, 1934, Union of South Africa, 
37. 44. 67. 68, 69, 316. 

Rule of law, violation of, in Tasmania, 
06, 87, not wholly applicable in 
protectorates, 13a ; with regard to 
international affairs, should be 
maintained by Britain, 187, 

Russia, necessity of bringing into any 
security pact, 191, iga, 330 n. s; 
loan to, 314 n 3 , project of anti- 
Geiinan pact, 304. 

Salisbury, Marquis of, opposes Italian 
impcridism, 1 80, 1 90 ; out not Gei> 
man colonial expansion, 197. 

Samoa, New Zealand mandate, 168, 
S07. 

Samuel, Sir Herbert, 103 , 103, 104, 
t05, III, 112, 1 14, 116. 

Sanctions, policy of, 3a, 141 -.5. 146-5®. 
183-95, 19^02, 304, 311; question 
of legal enforcement of, 145^. 

Sankev, Lord, 35, 87. 

Sarolca, Prof. Cnarlcs, 151, 152, 154, 
15O, 159. 

Scotland, Irish immigration into, 52, 
53 ; interests of, in sanctions, 187, 
18B, 302. 

Scott, Mr., 159. 

Scottish Nationalists, 75, 76* 

Secession, claim of rignt of, 7, 10, i a, 
>3. 90, 37, 44, 66, 60, 69, 71, 78, 
is6, 216; not permissible to India, 
135. 

Secret ticnties, operation of, termi- 
nated by Art. 2 oof League Covenant, 

I5«> >57. »58- 

Security of Empire, basis of, 1 73-5. 

Selborne, Earl of, 73, 74, 77. 

Self-contained Empire, absurdity of 
Sir S. Hoarc’s local of, 65, 66. 

Sjmoii, Sir John, 31, 32, 170. 

Simonstown, defence of, 63, 64, 65. 

Simpson, Sir J. H., report of, on 
Palestine, 115, nq. 

Smuts, General J. G., 64 n. i, 173, 
174, i86j 189, ai6 fi. 1. 



S233 INDEX 


Somaliland, proposed cession of part 
of, 131 » 141- 

South Africa Act, 1909, 37, 43, 47^ 
66,67,69,74,75. 

— African High Goiiinnssion terri- 
tories, proposed transfer to Union 
of, 37* 4'i> 47 > 66-78* 3i6 i. 

Republic, premature annexation 

of, i6n, iQi. 

Southern Rhodesia, 13, 47, 76, 133, 
si6» t. 

South-West Africa, German claim to, 
168, 169, 170, 171, 172, 173, 174, 
207, 2 to, 214, 222. 

Sovereign independence of Domi- 
nions, G, 7, ifl, 41-4, 53, 54, 64, 
125,216. 

Spain, aid to rebels in, 219, 220, 223. 

Stallard, Col. G. P., 216 n. i. 

Stanhope, Rarl, criticized, 177 

States of Australia, not bound by 
Imperial Conference rcsohitions, 
87, 88; not permitted to secede, 
27-9. 

Status of the Union Act, 1934, Union 
of South Africa, 37, 68, 6q, 

216. 

Statute of Westminster, 1931,6, 11, 
18, 20, 24, 50, fj8, 65, 74, 125 ; not 
binding oil British PmlmmeiU, 87; 
treaty righta affected by, 37, 3O, 
39» 4* 1 44 ^4^» 

SucTan, British interest in, 96, 97, 
162, 163, 165, 16C, 172, 179; 
Eg^^lian share in sovereignly over, 

217, 2iQ. 

Suez Canal, closing of, as maciion, 

„ 154. «56, 163, 184., 

Sunreme Court, Irish Free State, 
ciiffers from Privy Council, 46, 47, 
57i 5fl- 

Swaziland, proposed transfer toUnion 
of, 66, 70 n. I, 77, 216 n. i. 

Sweden, views of, on sanctions, 185; 
on neutrality, 63, 64. 

Swedish ambulance illegally destro>cd 
at Dolo, 158. 

Switzerland, repudiates obligations 
under League Covenant, 154 
n. I. 

Syria, receives constitution and in- 
^pcndcncc from France, 106, iii, 

Tanganyika, mandated territory, 14; 
question of transfer to Germany of, 
168, 169, 170, T71, 172, 173, 175, 
i93» aog, 214, 221. 

Tasmania, illegal assent to Bills m 
(1934), 86, 87. 


tc Water, C. T., protests against 
dropping of sanctions, 199, 200, 
220 . 

Thomas, J. IL, 35, 48, 49, 51, 

109, irg». I, 1(14, 167, 168, 170. 

Togoland, mandated territory, ques- 
Ijon of transfer to Germany of, 168, 
193, 202, 207, 214. 

Transjordan, legislature in, 102, 104, 
loG, 109 

Treaties, 'Dominions and, 4, 5, 17, 
123; Grown, Parliament and, 37, 
36, 39, 40, 41, 46; sanctions to 
enforce, 141-5, 182-8, see also 
Intel national l^w. 

— of cession. Parliament must ap- 
prove, 131, 139, 140, 141. 

Treaty of Berlin, 187O, 183. 

London, 1915, abrogated, 156, 

157- 

Orleans, 1514, 143, 

— — Paris, 1856, 144, 

, 1938, for Renunciation of 

War, 17; violated by Italy, 153, 
156, 161, 170, 182. 

Peace Art, 1919, 32, 145-8. 

(Cox'cnanl of the League of 

Nations) Order, 1935, 147, 

Rio dr Janeiro, 1933, violated 

by Italy, 182. 

Si, Jean de Mauiicnnc, aliro- 

giilcd, 156, 157, 

the Pyreiu'cs, 1659, 144. 

Versailles, 1919,4,51, 123, 145, 

H7> 164. 

Tripoli, Italian annexation of, 180 
a. I, 183. 

Tshckcdl Khama, appeals against in- 
clusion of territories m Union, 68. 

Turkey, Italian agj^rcssion on, 180 
a. I ; relations with Britain, 209, 

319. 

Uganda, 14. 

Union of Siouth Africa, a Dominion, 
4i i7i 133; constitutional change 
in, 7, 13, 87; defence of, 65, 186; 
direct Rations of, wit hKiiig, 12,90; 
fianchise of natives in, 7S-7, , 

Statute of Westminster , i ^ i , applies 
to, y, 12, suggested transfer to, of 
Native Tciritorics, 66-78 ; views of : 
on divisibility of Grown, 7, 10, 37, 
44, 68, 69, 126, 216; on German 
daim for mlurn of colonics, 168, 
169, 170, 171, 172, 173, 174, 207, 
210, 212,222; on neutrality, 7, 10, 
13, 13, 18, 37, 44, 63, 64, 65, 68, 
69, 7 U 781 *74> nbs on 
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secession, 7, in, la, 37, 44, 64, 68, 
60» 7*1 7^1 *26, aio, ai6; on sovc- 
irign iiulqicndoncc, 7, ro, lO, 64, 
ja<i, a 15; oil use of sanctions, iGa, 
189, 199, aao. 

Uiiitocl Stales of America, attitude 
of, to Leaguoj 159, 1G1, 169, 1G5, 
aoo, protects Canada, 191, 194, 
aao n. a 

Victoria, Q^icen, ai, aa, aa ; faith of 
natives 111, 78: opposed to selfish 
greed for icmlorics, 71, 79, 197. 

Violation of J^clgian neutrality, 

183* 

Wai, facilities in event of, due from 
IrW\ Free State, 36, 48, 54, 

59 i from Union of South Africa, 
64, 65 ; not aulomatically created 
by violation of League Covenant, 
146. 

— of IQ14-18, effect of, on Empire, 
4i Si 7i 8, 10, as, 193, 1245 re- 
sponsibility for, 313. 


Waucliope, Sir Arthur, High Gom- 
missioncr for Palestine, loa, 104, 
iia, 116. 

Weat African Protectorates, arguments 
in favour of colonial status for, 
131-6. 

Western Australia, plea for secession 
frfun Commonwealth advanced by, 
9C-9 

— Pact, proposed, is inadequate, 
3 13, 330 a. a ; exclusion of Domi- 
iiions from, a 1 7, aaa. 

White Australia policy , rests on British 
navy, 174. 

Williams, fL G., M.P«, criticized, 
ai3, 314. 

Willingdon, Maiquis of, on Dominion 
status for India, 7, 8, laG. 

Wilson, President W., terms of peace 
of, 301 

Windsor, House of, 35. 

Wlntciton, Earl, ao8 

Zanzibar, saved ri*om Italy by Lord 
Salisbuiy, iGo n. 1. 



